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CURRENT TOPICS 


Sir George Allen 


Tue death of Sir GEORGE ALLEN, K.C.V.O., D.S.O., M.C., 
on 10th August at the age of sixty-eight removes from among 
us one of the most distinguished members of the solicitors’ 
profession. After service in the first world war, he practised 
in London with Roney & Co., and in 1930 founded with 
Sir Thomas Overy the now famous firm of Allen & Overy. 
In 1935, he became private solicitor to the then Prince of 
Wales and later advised him during the abdication crisis. 
In 1953, he retired from the firm in order to devote himself 
to commercial activities. Among his commercial offices 
was that of chairman of the Law Debenture Corporation. 
In a tribute in The Times of 13th August, W.M. wrote: 
“Those of us at the Bar who were instructed by him will 
long remember the thoroughness and energy with which 
he mastered and presented his clients’ cases. Happily for 
me our ways lay close together throughout the forty years 
that I knew him. We were side by side in anxious and 
difficult days twenty years ago; he never faltered ‘or failed. 
It is some consolation to-day to look back over the years on a 
deep and abiding friendship in which no ripple ever disturbed 
the surface. There will be friends and clients all over the 
world—and his clients often became his friends—who will 
tead of his death with sorrow and will think with sympathy 
of his wife, who, in his own words spoken a week ago, was a 
‘rock of strength ’ to him in his long and distressing illness.”’ 


Colonel William Mackenzie Smith 


WirHIn a few days of Sir George Allen’s passing the roll 
of solicitors was to suffer another grievous loss. The 
death on 15th August of Colonel WILLIAM MACKENZIE 
SmitH, D.S.O., T.D., at the age of eighty-seven, deprives the 
profession of one whose long service to his chosen avocation 
brought him its highest honour when he became President of 
The Law Society in 1947-48. Admitted in 1893, he practised 
in Sheffield, and was a one-time President of the Sheffield 
Law Society. He was a Freeman of Sheffield and an honorary 
LL.D. of Sheffield University, on whose Court of Governors he 
served as the representative of The Law Society. He became 
a member of the Council of The Law Society in 1928 and 
served for over twenty years, resigning in 1949, From 1941 
to 1947 he was chairman of the Solicitors’ Clerks’ Pension 
Fund management committee. Among his many activities, 
he was chairman for fourteen years of a large Sheffield brewery 
firm, from whose board he retired a little over a year ago. 
A man of outstanding friendliness and broad experience, his 
death will be widely regretted. 
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Control of Hiring and Control of Hire- 
Purchase and Credit Sale Agreements 


Two Orders affecting the Control of Hiring and the Control 
of Hire-Purchase and Credit Sale Agreements came into force 
on 2ist August, 1956. The Control of Hiring (No. 2) Order 
(S.I. 1956 No. 1269) is designed to prevent the use of successive 
short-term hirings in order to avoid the present stipulation 
that nine months’ rent for controlled goods shall be paid in 
advance for long-term hire. It therefore makes illegal any 
hiring agreements for controlled goods which are for a definite 
period of less than nine months; agreements must now be 
either for an indefinite period or for nine months or more. 
Moreover, the existing exemption for hiring agreements 
under which the hirer is not in possession of goods for more 
than twelve days in any period of twenty-eight days now 
applies only if there is no agreement to hire the same goods 
to other persons on the same premises for the remainder of 
the twenty-eight-day period. Finally, the new Order requires 
that charges in connection with the hire (other than the 
supply of electricity or gas) must be ascertainable in advance 
in the same way as the rentals. The second Order, the Hire- 
Purchase and Credit Sale Agreements (Control) (Amendment) 
Order, 1956 (S.I. 1956 No. 1270), amends the provisions 
relating to capital goods where progress payments are made 
during or before manufacture. It extends the existing 
provisions to cover shop and office furniture and fittings, and 
mechanically propelled vehicles, and provides that where 
plant, machinery, etc., is delivered in parts, the date of 
delivery is deemed to be that of effective completion of 
delivery. It also changes the terms applicable to contracts 
for plant and machinery which include provision for instal- 
lation. Credit sale agreements for less than nine months 
must provide for property in the goods to pass before delivery 
in order to enjoy exemption from the provisions of the Order ; 
and it is made clear that it is legal in such short-term agree- 
ments for the supplier to take a deposit which is distinct 
from the equal instalments prescribed. Lastly, it is provided 
that the exemption for export transactions can be claimed 
if the supplier has satisfied himself by reasonable inquiries 
that the goods were to be exported and would be outside the 
United Kingdom for not less than two years. 


Removal of Driving Disqualifications 


TuHE Road Traffic’ Act, 1930, s. 7 (3), allows a person who 
has been disqualified from driving to apply for the removal 
of the disqualification within six months of its imposition, 
and at three-monthly intervals thereafter. The Road 
Traffic Act, 1956, which is not yet in operation, will alter that 
period in cases of disqualifications longer than one year. 
It will provide that, in the case of a disqualification for not 
less than a year but less than six years, application for removal 
may not be made until half the period of disqualification has 
expired and, in the case of a disqualification for six years or 
more, until three years have expired from the time when it 
was imposed. On the principle that there are no vested 
rights in procedure, it would seem that these longer periods 
will apply in respect of disqualifications imposed before, as 
well as after, the coming into operation of the new Act. 
Persons who have been disqualified for more than a year will, 
therefore, find that, once the new Act is in force, a longer 
period may elapse before they can apply to have the dis- 
qualification removed than the one of six months within 
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which they could apply originally. It is suggested that 
persons disqualified for longer periods should consider care- 
fully now whether or not they should appeal against the 
period of disqualification under s. 6 (2) of the Road Traffic 
Act, 1930, if the circumstances warrant. Attention is also 
drawn to the right of quarter sessions to extend the time for 
appealing, if good cause is shown (Magistrates’ Courts Act, 
1952, s. 84 (3)), and, on the other hand, to the power of 





quarter sessions to increase the period of disqualification on 


appeal, if it is thought fit. : 


Vehicle Excise Prosecutions 


THE Finance Act, 1956, s. 5 (5), which came into operation | 
on 2nd August, 1956, clears up some points which had been 
causing difficulty concerning prosecutions under the Vehicles | 
(Excise) Act, 1949, and the regulations made thereunder, | 
viz., the Road Vehicles (Registration and Licensing) Regula- 
tions, 1955. The Customs and Excise Act, 1952, applies| 
to prosecutions under the Act of 1949, but the Act of 1952] 
provides that prosecutions may be brought only by the 
Commissioners of Customs and Excise and persons authorised 
by them. Section 8 (2) of the Vehicles (Excise) Act applied 
the Acts relating to excise to local authorities enforcing the 
Act of 1949 and this led to doubt whether any person, including 
a constable, could prosecute for an offence under that Act 
or under the regulations, e.g., for making a false declaration 
to obtain a licence or for failing to illuminate a number 
plate or to report a change of ownership. A _ stipendiary 
magistrate had held that a constable could not prosecute for 
such offences and in some quarters the view had been taken 
that only officers of the Customs and Excise could prosecute | 
for such offences (see R. v. Reigate Justices ; ex parte Hollani 
[1956] 1 W.L.R. 638 ; ante, p. 436). Section 5 (5) of the new 
Act makes it clear that any person, including a local authority, 
may prosecute for offences under the Act of 1949 or regulations 
made thereunder save that only a local authority or a constable 
authorised by such authority may prosecute for offences 
of underpayment or non-payment of duty or using mor 
vehicles under a trade licence than it allows. The term 
“local authority’ here means a county council or county 
borough council only. The Finance Act, 1956, s. 5 (5), also 
clarifies the position as to the time within which proceedings 
under the Vehicles (Excise) Act or regulations made there- 
under may be taken. The limit is six months, as with other 
summary offences, save that proceedings by or on behali 
of a local authority for non-payment or under-payment 








of duty or for using more vehicles under a trade licence than) 
it allows, may be taken within three years. 


The Principal Probate Registry 


Ir was noted on p. 512, ante, that as from 7th July last 
the Principal Probate Registry (other than the Persondl| 
Application Department) would be closed for non-contentious 
probate business on Saturdays. With the coming mld 
operation on 1st September next of the R.S.C. (No. 2), 1956- 
as to which see p. 609, ante—the Principal Probate Regist 
will be closed on Saturdays for contentious business als 
Announcing this, the Registry state that as from 1st October 
next the Personal Application Department will be closed 
Saturdays as well. 
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PLANNING ENFORCEMENT 
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NOTICES : SOME 


RECENT DECISIONS—I 


ENFORCEMENT notices under the Town and Country Planning 
Act, 1947, have been a prolific source of litigation, and four 
cases, one in the House of Lords and three in the Divisional 
Court, have recently added to the stream. 


Methods of challenge 


The House of Lords case, East Riding County Council v. 
Park Estate (Bridlington), Ltd. [1956) 3 W.L.R. 312; ante, 
p. 489, is mainly of importance because it goes to confirm 
earlier decisions on the choice of procedure which should 
be adopted in particular cases for challenging enforcement 
notices. 

To set out the somewhat complicated statutory enforcement 
provisions in the 1947 Act (described in part by Lord Radcliffe 
as “the rather obscure prescriptions of the Act’’) in this 
article would occupy too much space as well as making dull 
reading. But it may be recalled that two possible methods of 
challenging a notice are— 

(1) to appeal to the local justices under s. 23 (4) before 
the notice takes effect, and ask them to quash it ; 

(2) after the notice has taken effect to defend any action 
brought by the local planning authority under s. 24 (1) 
to recover the cost of removing the offending development 
or any prosecution instituted by them under s. 24 (3) 
for failure to discontinue the offending use or to comply 
with the relevant conditions. 

However, no ground can be raised in defence under method (2) 
if it was one on which the justices could have quashed the 
notice under method (1). But the grounds entitling the 
justices to quash a notice are very limited, and, unless the 
appellant can bring himself within them, he will not succeed 
and will be unable to recover his own costs and possibly may 
have to pay the authority’s costs even if the notice is a nullity 
for other reasons. Hence the importance of making a correct 
choice. In the East Riding case, three of the opinions in the 
House of Lords were to the effect that the justices could have 
quashed the notice, while two were to the effect that they 
could not have done s» but that it was a nullity on other 
grounds. The reader can, therefore, hardly be blamed if he 
makes an incorrect choice ! 

The only grounds on which the justices can quash a notice 
are if they are satisfied “‘ that permission was granted under 
this Part of this Act for the development to which the notice 
relates, or that no such permission was required in respect 
thereof, or, as the case may be, that the conditions subject to 
which such permission was granted have been complied 
with,” 


East Riding County Council v. Park Estate 
(Bridlington), Ltd. Facts and opinions 

In the East Riding case the county council had served a 
notice on the respondent company alleging that certain 
temporary dwellings and other erections known as Limekiln 
Lane Camp, Bridlington, appeared to them “‘ to be in con- 
travention of planning control’ and requiring the use of the 
land for residential purposes to be discontinued and the 
dwellings and erections removed. The use of the land and the 
construction of the dwellings and erections had in fact started 
and been completed respectively before the Ist July, 1948, 
so that, if there was any breach of planning control, it was a 
breach not of control under the 1947 Act covered by s. 23, 


but a breach of previous planning control covered by s. 23 
as applied with modifications by s. 75 of the Act. But the 
enforcement notice did not specifically indicate whether it 
referred to 1947 Act control or previous planning control, 
nor did it contain any reference to s. 75. 

All five Lords of Appeal were of the opinion that the notice 
was defective in form if it was intended to relate to previous 
planning control, as was the case, and a nullity because of its 
general vagueness as to what planning control it related to. 
Had the matter stopped there, the justices would have been 
technically right in dismissing the appeal, and the company 
would have had to raise the nullity of the notice as a defence 
to proceedings under s. 24. But Viscount Simonds, Lord 
Cohen and Lord Evershed felt able to go further and were of 
the opinion that, on its true construction, it must be regarded 
as relating to contraventions of 1947 Act planning control, 
that as the development all took place before the 1947 Act 
came into force no permission for it was required under the 
1947 Act, and hence the justices had power under s. 23 to 
quash the notice and should have done so. In the result, the 
decision of the Court of Appeal, itself affirming a decision of the 
Divisional Court allowing the company’s appeal against the 
dismissal of their appeal by the justices, was affirmed, and the 
county council’s appeal was dismissed. 


Its importance 


So far as it is a decision on the form which an enforcement 
notice alleging a breach of previous planning control should 
take, the case is now of little interest as, with very few excep- 
tions, the 30th June, 1951, was the last date on which these 
notices could be served. This was the reason the county 
council had to pursue the matter to the House of Lords instead 
of taking what might have been the easier step of serving a fresh 
notice in correct form. Its main interest is that it is an 
instructive example of the pitfalls in choosing the right method 
to challenge an enforcement notice. Furthermore, it is clear 
from observations made in some of the opinions that anyone 
drafting a notice relating to a breach of current planning 
control should take great care to specify whether the notice 
relates to development without permission, or to breach of 
condition, or possibly both ; the greatest care in following the 
precise requirements of s. 23 is essential. 


Its place in enforcement law . 

It is interesting to see how the Fast Riding case fits in 
with one of the most important cases in this branch of the 
law, namely, Perrins v. Perrins [1951] 2 K.B. 414. In the 
latter case, the enforcement notice, the formal validity of 
which was not questioned, quite clearly alleged that the 
development complained of, the use of certain land as a 
site for caravans and camping, had been begun since Ist July, 
1948, and therefore was a breach of 1947 Act planning control. 
In fact, the use, as in the East Riding case, began before this 
date, and therefore, if there was a breach of control at all, 
it was a breach of previous planning control. However, the 
Perrins served with the notice did not appeal to the justices 
under s. 23, but sought, when later prosecuted under s. 24, 
to challenge the notice on the ground that, no development 
having taken place since Ist July, 1948, there was no contra- 
vention for which he could be prosecuted. Just as in the 
East Riding case, the justices could have quashed the notice 
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on a s. 23 appeal because planning permission under the 
1947 Act was not required, so the justices, had Perrins 
appealed to them, could have quashed his notice. As this 
was a ground on which the notice could have been quashed 
under s. 23, it could not be raised on the s. 24 prosecution, 
and, the notice being formally in order, the Divisional Court 
held that the justices should have convicted under s. 24. 
The two cases in fact fit in perfectly, but the company in 
the East Riding case were in a fortunate position, first, 
because they did appeal under s. 23, and secondly, because, 
even if they had not done so, their notice being invalid in 
form and this not being a ground for quashing it under s. 23, 
they could have raised the formal invalidity of the notice as 
a defence on a prosecution under s. 24. It was clearly 
decided in Mead vy. Chelmsford R.D.C. {1953) 1 O.B. 32 
that any ground for challenging a notice which is not a 
ground for quashing the notice under s. 23 can be raised in 
proceedings under s. 24, and this case was favourably com- 
mented on in the House of Lords in the East Riding case. 

The East Riding case also agrees with the case of Lincoln- 
shire (Parts of Lindsey) County Council v. Wallace Holiday 
Camp, Ltd., and Others {1953| 2 O.B. 178. There, just as 
in Perrins v. Perrins, the authority had served a notice, 
valid in form, alleging a breach of 1947 Act planning control 
when in fact the breach was of previous planning control, 
but fortunately for the company they had appealed under 
s. 23, and the Divisional Court held that the justices had 
correctly quashed the notice because no planning permission 
was required under the 1947 Act. 


The practical moral of the cases 

The moral of all these cases is that if the reader is consulted 
by a client on an enforcement notice served by a local planning 
authority and the client says that the development took 
place before Ist July, 1948, the client should immediately 
be advised to appeal to the justices under s. 23 of the Act. 

Suppose, however, that the client says that the development 
took place without permission after Ist July, 1948, but 
more than four years (i.e., the period within which the notice 
must be served if it is to be good) before the service of the 
notice. In this type of case, as the development took place 
after Ist July, 1948, permission under the 1947 Act was 
required, the lapse of the four years does not operate as a 
grant of permission, and there is, therefore, no ground on 
which the justices could quash the notice (Keats v. London 
County Council (1954) 1 W.L.R. 1357). Accordingly, it is 
no good advising the client to appeal under s. 23, but he 
must be advised to defend proceedings under s. 24, or to 
bring an action for a declaration that the notice is invalid 
and an injunction to prevent the authority proceeding on 
it, or to bring an action for trespass against an authority 
who have entered on the land to remove the development, 
courses which are equally applicable if it is decided to challenge 
a notice for defect in form. 


Variation of enforcement notices 


The grounds on which justices may quash an enforcement 
notice on an appeal under s. 23 are set out above. The next 
recent case to be discussed is concerned with the power of 
justices under this section to vary a notice. If the justices 
are not satisfied that any ground exists on which they can 
quash a notice, but are “‘ satisfied that the requirements of the 
notice exceed what is necessary for restoring the land to its 
condition before the development took place, or for securing 
compliance with the conditions, as the case may be,” the 
section provides that they “ shall vary the notice accordingly.” 
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Control of expansion of caravan sites: Brookes y, 
Flintshire County Council 

In Brookes v. Flintshire County Council (1956), 6 P. & CLR, 
140, the county council had served an enforcement notice on 
3rookes alleging that development consisting of the use of a 
field at Cwybr Fawr Farm, Rhuddlan, as a caravan site had 
been begun without the grant of planning permission under 
the 1947 Act, and requiring him to discontinue the use and 
remove the caravans. Brookes appealed to the justices 
under s. 23. The justices were of the opinion that Brookes 
had failed to satisfy them that the entire field was used for 


camping on the Ist July, 1948, and that, therefore, the notice | 
If they had been so | 


could not be quashed in its entirety. 
satisfied the notice could, of course, have been quashed as in 
the Bridlington case. 

The justices found, however, that there had been camping 
in the field up to that date, but only from April to September, 
and that the camping was normally limited to a single line 


of caravans, averaging fifteen in number, sited along the | 
They therefore varied the | 
notice so as to exclude from its operation fifteen caravans | 


south-west boundary hedge. 
immediately adjoining the south-west boundary hedge 
between 31st March and Ist October in each year. 

Brookes appealed to the Divisional Court against this 
decision, contending in substance that, once the existing use 
of the field before 1st July, 1948, had been established, the 
justices could not go into the details of the user before that 
date and accordingly could not impose a numerical or 
geographical limitation on the caravans to be retained. If 
they could go into this, then they should have looked at the 
maximum, and not the average, use for caravans. The court 
varied slightly the decision of the justices by omitting the 


numerical limitation of fifteen, but retaining the geographicai | 
limitation, and also by altering the dates 31st March and | 


Ist October to 21st April and 30th September. 


Lord Goddard, C.J., after congratulating the justices on | 
the common-sense manner in which they had dealt with the 


matter, expressed the opinion that a numerical limitation to 
an average of fifteen, which was what the justices had found 
to be the pre-Ist July, 1948, figure, would not work as it 
would be impossible to enforce it until the average could be 
worked out at the end of each summer. He said: “ But I 
think it would be sufficient to say in the present case that it 
is for the justices to point out the portions of the field which 
can be used fot camping and that it is going too far to say 
that they can limit the number of caravans that may go there. 
They can say that so much of the field can be used for 
camping and so much for agriculture.” 

Cassels and Donovan, JJ., concurred. In the course of 











his judgment, Donovan, J., said: “ The basic question here 
is one of construction, and it is this : In the terms of s. 23 (4) (0) | 
of the Act, what order was necessary by way of variation of | 
the enforcement order to restore the land to its condition | 
prior to the unauthorised development ? Disregarding the 
maximum figure of fifteen, which we have struck out, I think 
on the facts found the justices could regard it as necessary— 
and I emphasise that word—to limit the area in which 
caravans might be sited in the area previously occupied by the 
caravans.” Later he added: “ He [i.e., the appellant) says: 
‘I did it before,’ that is to say, ‘I exceeded this single line 
before,’ but he did not do so normally, and I think the justice: 
were entitled to ignore abnormal use in order to give thet 
directions practical effect.”’ 

In the second part of this article, it is proposed to off! 
some comment on this decision and also to discuss the tw 
other recent decisions. R.N.D.H. 





in: 





rnal” 
, 1956 


es y, 


CR. 
ice on 
e of a 
te had 
under 
s¢ and 





istices 


rookes | 


ed for 
notice 
‘EN SO 
| as in 


mping 
‘mber, 
le line 


ig the 


d the | 


-avans | 


hedge 


t this 
1g use 
d, the 
e that 
al or 
d. If 
at the 
court 
ig the 





phicai 
h and | 


es on 
th the 
ion to 
found 
as it 
ld be 
But | 
hat it 
which 
O say 
there. 
va for 
rse_ of 
1 here 





(4) () 
ion of 
lition } 
g the 
think 
ary— 
which 
'V the 
says: 
e line 
stices 
thelr 


offer 
e twi 


H. 





“ The Solicitors’ Journal ” 
Saturday, August 25, 1956 


[Vol. 100] 627 


A Conveyancer’s Diary 


LAND CHARGES: REPORT OF ROXBURGH 
COMMITTEE—II 


THE second matter referred to the Committee was to consider 
the judgment of Eve, J., in Re Forsey and Hollebone’s Contract 
[1927] 2 Ch. 379, and to advise whether, in the light of the 
dicta therein contained, any, and if so what, alteration in the 
law affecting vendors and purchasers of land is requisite, 
with particular reference to the proposals in the report of 
the Committee on Local Land Charges (Cmd. 8440) for enlarging 
the scope of matters registrable as local land charges. 


The Committee set off on its consideration of this problem 
with a statement of the pre-1926 law on the effect on a vendor’s 
obligations of the knowledge of the purchaser at the time of 
the contract of a defect which is not mentioned in the contract 
and which the vendor cannot remove. If A contracts to sell 
to B land which is subject to a restrictive covenant which is 
not mentioned in the contract, but of the existence of which 
B is aware when he signed the contract, is B to be at liberty 
to refuse to complete if the covenantee is unwilling to release 
the covenant ? Before 1926, the answer depended on whether 
the contract was silent as to the title which was to be shown, 
or expressly provided that a good title was to be shown, as, 
for example, by providing that the property was to be sold 
“free from incumbrances.”’ In the first case, the purchaser’s 
knowledge prevented the implication in his favour of a right 
to a title free from the incumbrance. In the latter case, the 
purchaser’s knowledge did not affect the right expressly given 
him by the contract to have a conveyance free from the 
incumbrance. The reason generally given for this distinction 
was that to allow an express provision that a good title should 
be shown to be affected by the purchaser’s knowledge would be 
to allow a term of a written contract to be contradicted by 
parol evidence. 


In Re Forsey and Hollebone’s Contract, Eve, J., had to consider 
the impact on these rules of s. 198 of the Law of Property Act, 
1925, which provides that “ the registration of any instrument 
or matter under the provisions of the Land Charges Act, 
1925 . . . shall be deemed to constitute actual notice of such 
instrument or matter, and of the fact of such registration, 
to all persons and for all purposes connected with the land 
affected...” Byacontract made after 1925 a vendor agreed to 
sell certain property “ free from incumbrances.”’ The property 
was in an area in respect of which there had been a resolution 
to prepare a town planning scheme and notice of such resolu- 
tion had been registered as a local land charge under s. 15 
of the Land Charges Act, 1925. Neither party was aware of 
the resolution at the time of the contract. Was the purchaser 
entitled to refuse to complete? Eve, J., decided in favour 
of the vendor on two alternative grounds. The first ground 
was that a mere resolution to prepare a town planning scheme 


_ was not an incumbrance at all. The Court of Appeal upheld 


the judgment of Eve, J., on this ground. (It expressed no 
opinion on the second ground, and it is for this reason that 
the question put to the Committee refers to ‘‘ dicta ’”’ contained 
in the judgment of Eve, J.) The second ground of Eve, J.’s 
judgment was that, if the resolution was an incumbrance, 
Ss. 198 was an answer to the purchaser’s claim to refuse to 
complete. Under that section, the purchaser was fixed with 
notice of the incumbrance, and the fact that the vendor 
had expressly contracted to sell the property free from 


incumbrances did not preclude the vendor from relying on the 
purchaser’s notional knowledge of the incumbrance, since 
that knowledge did not have to be proved by parol evidence, 
but was conclusively imputed to the purchaser by s. 198. 


The present position 


The Committee then goes on to record the far-reaching 
change in conveyancing practice which this decision led to, 
or at least contributed to. Before 1926, a purchaser did not 
normally make any inquiry before contract. It was the vendor 
who had to make title, and if a flaw was discovered after 
contract the purchaser’s rights were not prejudiced by the 
fact that he had made no inquiries before contract. But 
after 1925 and as a result of s. 198, a purchaser might find 
himself obliged to take the property subject to an incumbrance 
which had been registered, even if he did not know of its 
existence when he entered into the contract and even if the 
contract expressly provided for the property being conveyed 
free from incumbrances. Since 1925, therefore, a purchaser 
who is well advised will either search the relevant registers 
(so far as he can) before contract, or (if he can) obtain the 
insertion in the contract of an express provision enabling him 
to rescind if the property proves to be subject to some 
registered incumbrance which the vendor cannot remove and 
which is not referred to in the contract. It has thus become 
an invariable practice to search for local land charges (which 
are registered against the land) before contract. As to other 
land charges, an appropriate condition (such as appears in 
some common form printed conditions) is normally inserted. 
But some purchasers enter into contracts before consulting 
solicitors. Such purchasers are not likely to make preliminary 
searches or to insert special conditions, and for them, in the 
Committee’s view, the decision in Re Forsey and Hollebone’s 
Contract may well constitute a trap. 


Difficulties may increase 

The next matter considered under this head is one which 
the Committee’s terms of reference particularly mention— 
the report of the Committee on Local Land Charges. One 
of the recommendations of that Committee was that a number 
of matters which are not at present registrable as local land 
charges (but, being analogous in character to matters which 
are so registrable, are nowadays the subject of informal 
inquiry of the local registrar) should be made registrable 
as local land charges. The Roxburgh Committee points out 
that if this recommendation is adopted the effect of the 
decision in Re Forsey and Hollebone’s Contract will become more 
far-reaching and the possibility of hardship will be increased. 


The recommendations 


So far as concerns land charges registered in the central 
register, the law as laid down in Re Forsey and Hollebone’s 
Contract is, in the Committee’s opinion, indefensible, and the 
Committee has no hesitation in recommending that the rule 
itself should be abolished, and that any provision in a contract 
purporting to fix the purchaser in advance with notice of 
matters unknown to him which may be registered should be 
declared void, No purchaser, the report observes, who was 
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properly advised would ever agree to the insertion of such a 
condition, and no honest vendor would desire it. 

With regard to local land charges, the position is different. 
A purchaser can always discover charges of this kind before 
contract, and it is only when a purchaser does not employ a 
solicitor at the outset that the rule in Re Forsey and Hollebone’s 
Contract can work injustice. While, therefore, the Committee 
recommends that this rule should be abolished in the case 
of local land charges as well as in the case of land charges 
registered in the central register, it is recommended that in the 
former case the parties should be at liberty to provide in the 
contract that the purchaser, whether or not he makes 
preliminary searches, shall be deemed to have notice of any 
local land charges registered against the property at the date 
of the contract. The position would then be this: A vendor 
advised by a solicitor before entering into the contract would 
usually wish to insert a clause in the contract fixing the 
purchaser with notice of local land charges, and a purchaser 


Landlord and Tenant Notebook 
INTENTION 


THE Landlord and Tenant Act, 1954, entitles a landlord of 
business premises to which Pt. II applies to oppose an applica- 
tion for a new tenancy, and thus to terminate an existing 
tenancy, on the ground that “ on the termination of the current 
tenancy he intends to demolish or reconstruct the premises 
or a substantial part of those premises or to carry out sub- 
stantial work of reconstruction on the holding or part thereof 
of the holding ”’ ; and although the ‘‘ Notebook ”’ has, within 
the past few months, twice had occasion to discuss the meaning 
of the word italicised, the recent decision in Fleet Electrics, 
Ltd. v. Jacey Investments, Lid. ; Wills v. Jacey Investments, Ltd. 
[1956] 1 W.L.R. 1027 (C.A.); ante, p. 586, does more than 
afford illustrations of the earlier authorities. 

The appellants (against grants of new tenancies) were a 
limited company which owned (the lease of) a building 
consisting of four shops. Two of these were let to a company 
carrying on a ladies’ clothing business, the other two to the 
respondents in the appeal. One of the two directors of the 
company holding two of the shops, $.M., Ltd., was a son of 
the managing director of the appellant company, the other 
was related to him by marriage or otherwise. The managing 
director was a director of some thirty associated companies 
and at the hearing at first instance had at first said that he 
could not remember whether he was a director of S.M., Ltd., 
but eventually decided that he was not. 

All tenancies were to expire in September, 1956. On 
7th February, 1955, the board of the appellant company met 
and resolved (i) that the property concerned be developed 
by the conversion of the existing four shops into one store ; 
(ii) that one H. W. R. be instructed to prepare the necessary 
plans ; and (iii) that the company’s solicitors be instructed to 
take all the necessary preliminary steps and in due course 
to proceed to terminate the existing tenancies. 

Notice to terminate was served on each of the respondents 
on 4th October, 1955, the ground of eventual opposition being 
“ that on the termination of the tenancy the landlords intended 
to carry out substantial work of reconstruction.’’ The tenants 
then notified their unwillingness to give up possession and 
their intentions to apply for new tenancies. 


“* The Solicitors’ Journal ” 
Saturday, August 25, 1956 


also advised by a solicitor before contract would have nothing 
to fear, because his solicitor would make preliminary searches 
as he does to-day. But in the case of open contracts, the 
purchaser would not be fixed with notice of undisclosed local 
land charges and would be able to rescind the contract if the 
land proved to be subject to an undisclosed incumbrance. 
In the result, therefore, the Committee recommends that 
s. 198 of the Law of Property Act, 1925, should be amended 
so as to ensure that, while for the protection of the owner of 
the registered charge registration shall constitute notice to 
all the world, registration shall not, as between vendor and 
purchaser, be deemed to give the purchaser knowledge at the 
date of the contract of matters of which he was in fact 
ignorant. And it is further recommended that the parties 
should be at liberty to contract out of this provision in the case 
of local land charges, but not in the case of charges registered 
in the central register. 
“ASC” 


AND EXPECTATION 


It was after that, in December, 1955, that H. W. R. prepared 
a plan which, indeed, showed the ground and first floors of 
the building as a unit, albeit departmentalised : skirts, gowns, 
etc., on the one, coats and costumes, etc., on the other. Plans 
were submitted to the planning authority, who intimated 
absence of objection. In January, 1956, the superior land- 
lords were asked for, and in March, 1956, gave, their consent 
to the proposed alteration. 


At the hearing on 10th May, the above facts were proved 
and the appellants’ aforementioned managing director said 
“We have in mind that S.M. will be interested in the whole 
of the premises when reconstructed”; also “ Plans are for 
a ladies’ gown shop, S.M., Ltd., or a similar firm. We have 
no idea what reconstruction will cost.’’ Later he estimated 
the cost at £10,000 to £12,000. And in cross-examination 
he said: ‘It is a family arrangement to improve S.M., Ltd.” 


But when one of the directors of the last-mentioned company 
—not the one who was a son of the managing director of the 
appellant company—was called he said that they had never 
discussed the scheme, and the judge concluded that at that 
stage the proposal had not reached a firm and settled intention. 


In his judgment, Lord Evershed, M.R., examined the notes 
of evidence with great care when deciding that the county 
court judge’s finding was supported by evidence. 


Quality of an intention 


In Fisher v. Taylors Furnishing Stores, Ltd. [1956] 2 W.L.R. 
985 (C.A.); ante, p. 316 (for comment, see ante, p. 446), 
Denning, L.J., used the words “ genuine and not colourable ” 
as well as the words “firm and settled, not likely to be 
changed ’”’ when describing the requisites of the intention ; 
and it is right to say that in the recent case Lord Evershed, 
expressly declared that good faith was not lacking. It was 
the other characteristics that were absent: the fact that 
S.M., Ltd., had not considered the ‘“‘ family arrangement,” 
the fact that the cost had not been gone into, etc.: these 
negatived firmness. The new leases ordered were, I may add, 
for five years’ terms ; essentially the scheme was considered 
immature. 
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Evidence of intention 


In Reohorn v. Barry Corporation [1956] 1 W.L.R. 845 (C.A.) ; 
ante, p. 509 (briefly referred to in the ‘‘ Notebook ” article 
above mentioned), lack of means was held to negative intention ; 
the principle adopted was that stated in Asquith, L.J.’s 
judgment in Cunliffe v. Goodman [1950] 2 K.B. 238 (C.A.), 
to which reference was made in an earlier ‘‘ Notebook” 
(ante, p. 218). That case did not, of course, arise under the 
Landlord and Tenant Act, 1954; the question was whether 
premises ‘‘ would at or shortly after the termination of the 
tenancy be pulled down, or such structural alterations made 
therein as would render valueless the repairs covered by the 
covenant ”’ so as to reduce the amount payable for dilapida- 
tions: Landlord and Tenant Act, 1927, s. 18 (1). And it 
was said by Asquith, L.J., that the fact that someone wanted 
to do and was trying to do something and was constantly 
giving directions for it to be done did not justify a finding 
that he intended to do it. 

This test was accepted in Reohorn v. Barry Corporation 
and by the parties as well as by the court in Fleet Electrics, 
Ltd. v. Jacey Investments, Ltd. 


Comment 


A criticism that the Landlord and Tenant Act, 1927, s. 18 (1), 
does not mention any intention at all would, perhaps, be 
rather shallow. Impersonal language is probably used to 
prevent evasion by agreement to sell the property, and it is 
difficult to imagine how one proves that premises are to be 
pulled down, etc., without showing an intention on somebody’s 
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part to carry out the work. But, while the Landlord and 
Tenant Act, 1954, s. 30 (1) (f), does say “ that the landlord 

. intends’ there must be some limit to the testing of an 
alleged intention by reference to ability and to ultimate 
objects. The judgment of Lord Evershed in Fleet Electrics, 
Ltd. v. Jacey Investments, Lid., did not, it is true, lay down 
that the existence and willingness of some specific tenant 
are essential when reconstruction is intended; indeed, the 
learned Master of the Rolls actually suggested that the result 
of the proceedings might have been different if the landlords’ 
case had been worked out and put forward somewhat other- 
wise and supported by different evidence. It may be that 
they made a mistake when deciding that they would let to 
their associated company, and would have done better if 
their case had been that they meant to let the converted 
premises advantageously (though it does not appear that the 
building was in bad condition: see p. 447, ante). 


But one cannot escape the impression that (the fact whether 
the landlord intends being all that the paragraph concerns 
itself with) the tendency (while I admit that reasons there 
must be) seems to be to read it as if it said “ intends and can 
reasonably expect to ...”. Proof of a mere whim should 
satisfy the requirement. In Victorian times, fathers of 
eligible young ladies were wont to inquire what were the 
intentions of a young man who manifested pleasure in their— 
that is the daughters’—company. If the reply amounted 
to “ genuine, firm and settled” a further question would be 
put, relating to prospects and expectations. But the two, 
if connected, were separate questions. R.B. 


HERE AND THERE 


THE INNOCENT SLEEP 


In the present dearth of judge-made law, with the factory 
closed down and the operatives dispersed, one is reduced to 
being thankful for stray scraps of more or less home-made 
stuff unearthed in unexpected places, like the odd goods one 
finds tucked away in strange little shops off the beaten track 
during a shortage. Thus, one is grateful to the lady who 
recently caused such alarm in the security network surrounding 
the House of Commons by the apparently inoffensive act of 
sleeping in one of the committee rooms. After all, it is not 
the first time that sleep, the innocent sleep, has invaded the 
august precincts, and even the sacred Chamber itself. You 
will be relieved to know that, after the most impressive 
investigations, no charge was made against the lady, so 
presumably no offence was committed, a reassuringly sur- 
prising reflection when one considers how finely meshed is 
the net in which the citizen may be caught if authority has a 
mind to it. The course of events was that one night last 
week, at about half-past two, one of the custodians of the House 
entered a committee room and found the lady lying fast asleep 
on one of the green upholstered benches. One would have 
thought that he might have been content to let sleeping 
beauties lie, kept guard at the door, and in the morning brought 
her a breakfast tray or at least acup of tea. Instead, he acted 
the alarm clock and the alarm bell in one, roused her and 
escorted her to the headquarters of the police who guard the 
building. Amazed to see, at that hour and in that place, a 
lady, smartly dressed, whom they estimated (with a singular 
intuitive precision) to be about thirty-two years old, they 
immediately alerted all police and security departments on 


duty, sent over to Scotland Yard for two Special Branch 
officers, and (as if that were not enough) reinforced their 
strength with a posse of senior detectives from Cannon Row 
Police Station. After all, the lady might have been a Cypriot 
avenger or an unforeseen complication in the Suez crisis. 
However, to the assembled security forces she told a simple, 
though not an ordinary, story. She is a sort of connoisseuse 
of unusual sleeping places. She apparently collects them as 
other people collect stamps or matchboxes*or cheese labels. 
Accordingly, she thought she would like to spend a night in the 
Houses of Parliament. She gave an address in Streatham 
and, after being detained for some time, she was driven home 
in a police car. 
INS AND OUTS 


THE newspaper report said that an investigation was going 
on to find out how she managed to enter the House and hide 
there without being discovered. The investigation need not 
go on for very long, for the Houses of Parliament must be one 
of the easiest public buildings in London to penetrate. There 
are several ways in, some more carefully guarded than others. 
On challenge, it is easy enough to name one of the numerous 
departments which carry on their activities there. Once 
inside a building even more complicated than the Law Courts, 
all you have to do, especially if you are a smartly dressed 
lady, is to walk about confidently and purposefully. It is 
better perhaps not to turn down the corridor leading to the 
Lord Chancellor’s department, but even that would not be 
fatal ; one can easily be excused for losing one’s way. In the 
height of the season, when the place is full of schoolchildren on 
educational tours, constituents singly doing a little private 
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lobbying or in mothers’ outing groups conducted by Members, 
counsel, solicitors and parties come in for appeals to the 
Lords, local officials, engineers and expert witnesses looking 
after Private Bills, no one could keep check of the exits 
and the entrances, and an intruder in a day could play many 
parts. Once, two solicitors attending a House of Lords 
appeal were looking rather disconsolately for somewhere to 
lunch. (No special provision is made for solicitors or 
litigants.) Making an inquiry, they suddenly found themselves 
ushered into an important-looking room. The more shy 
and uncertain they looked, the more reassuring were the 
attendants, and eventually they took their places with several 
other people at a long table. Halfway through the meal, it 
dawned on them that this was a party for constituents being 
entertained by their Member. They ate their way through it 
and retired as unobtrusively as possible. 


THE BOY JONES 
CHARLES LAMB does not tell us what happened to the sweep’s 


boy who missed his way in the chimneys of Arundel Castle 
and was found asleep in all the magnificence of one of the 
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ducal beds, but the House of Commons lady was more fortunate 
than “the Boy Jones,’’ whose repeated intrusions into 
Buckingham Palace between 1838 and 1841 created such a stir. 
At five in the morning on the 14th December, 1838, the 
fifteen-year-old lad was found in the Great Hall, chased and 
captured on the lawn. I forget what exactly he was charged 
with, but he was acquitted. Two years later he was found 
under the sofa in the Queen’s dressing-room. His explanation 
was that he wanted to see what went on in the Palace so that 
he could write about it. This journalistic ambition did not 
avail him ; he was sent to the House of Correction as a rogue 
Within a fortnight of his release he was inside 
the Palace again. He was given another three months 
with hard labour. By this time he was a public figure, 
with offers of a theatrical engagement and a tour of the United 
States as “a typical enterprising British lad,” but his father, 
a sensible, industrious tailor, declined for him, saying his head 
was sufficiently turned already. Soon he was caught loitering 
near the Palace again. This time he was pressed into the navy, 
and in H.M.S. Warspite he vanishes from history. 


RICHARD Roe. 


and vagabond. 





DEVELOPMENT PLANS 


ADMINISTRATIVE CouNTyY OF LONDON DEVELOPMENT PLAN 

Proposals for alterations or additions to the above development 
plan were on 4th August, 1956, submitted to the Minister of 
Housing and Local Government. The proposals relate to land 
situate within the Metropolitan Borough of Poplar (in the area 
East India Dock Road—Blair Street—Aberfeldy Street). A 
certified copy of the proposals as submitted has been deposited 
for public inspection at The County Hall, Westminster Bridge, 
S.E.1 (Room 311A). A certified copy of the proposals has also 
been deposited for public inspection at Poplar Town Hall, Bow 
Road, E.3. The copies of the proposals so deposited, together 
with copies or relevant extracts of the plan, are available for 
inspection free of charge by all persons interested at the places 
mentioned above between the hours of 10 a.m. and 4 p.m. 
Monday to Friday, 10 a.m. and 12 noon Saturday. Any objection 
or representation with reference to the proposals may be sent in 
writing to the Secretary, Ministry of Housing and Local Govern- 
ment, at Whitehall, London, S.W.1, before 25th September, 
1956, and any such objection or representation should state the 
grounds on which it is made. Persons making an objection or 
representation may register their names and addresses with the 
London County Council (reference LP/O.1) and will then be 
entitled to receive notice of any amendment of the plan made as 


a result of the proposals. 


CUMBERLAND County CouNCIL DEVELOPMENT PLAN 


Proposals for additions to the above development plan were 
on 24th July, 1956, submitted to the Minister of Housing and 
Local Government. The proposals relate to land situate within 
the Borough of Whitehaven. Certified copies of the proposals 
as submitted have been deposited for public inspection at the 
Town Hall, Whitehaven, and The Courts, Carlisle. The copies 
of the proposals so deposited together with copies of relevant 
extracts of the plan are available for inspection free of charge 
by all persons interested at the places mentioned above between 
the hours of 9 a.m. and 5 p.m. Mondays to Fridays, inclusive, 
and 9 a.m. and 12 noon on Saturdays. Any objection or repre- 
sentation with reference to the proposals may be sent in writing 
to the Secretary, Ministry of Housing and Local Government, 
Whitehall, London, S.W.1, before 17th September, 1956, and 
any such objection or representation should state the grounds 
on which it is made. Persons making an objection or repre- 
sentation may register their names and addresses with the 
Cumberland County Council and will then be entitled to receive 
notice of any amendment of the plan made as a result of the 
proposals. 


MONTGOMERYSHIRE COUNTY DEVELOPMENT PLAN 

Proposals for alterations or additions to the above development 
plan were on 23rd July, 1956, submitted to the Minister of 
Housing and Local Government. The proposals relate to land 
situate within the Urban District of Newtown and Llanllwchaiarn. 
A certified copy of the proposals as submitted has been deposited 
for public inspection at the County Offices, Welshpool. Certified 
copies of the proposals or certified extracts thereof so far as they 
relate to the said Urban District of Newtown and Llanllwchaiarn 
have also been deposited for public inspection at the Town Hall, 
Newtown. The copies or extracts of the proposals so deposited, 
together with copies or relevant extracts of the development plan, 
are available for inspection free of charge by all persons interested 
at the places mentioned above between the hours of 9 a.m. and 
5 p.m. on Mondays to Fridays inclusive and 9 a.m. to 12 noon 
on Saturdays. Any objection or representation with reference 
to the proposals may be sent in writing to the Under-Secretary, 
Ministry of Housing and Local Government, Cathays Park, 
Cardiff, before 15th September, 1956, and any such objection or 
representation should state the grounds on which it is made. 
Persons making an objection or representation may register their 
names and addresses with the Montgomeryshire County Council 
and will then be entitled to receive notice of any amendment of 
the plan made as a result of the proposals. 


MONTGOMERYSHIRE CouNTy CounciIL: NEWTOWN 
DEVELOPMENT PLAN 

The above development plan was on 23rd July, 1956, submitted 
to the Minister of Housing and Local Government for approval. 
The plan relates to land situate at Newtown. A certified copy 
of the plan as submitted for approval has been deposited for 
public inspection at the office of the County Planning Officer, 
County Offices, Welshpool. A certified copy of the plan has 
also been deposited for public inspection at the Newtown and 
Llanllwchaiarn Urban District Council Offices, Newtown Hall, 
Newtown. The copies of the plan so deposited are available for 
inspection free of charge by all persons interested at the places 
mentioned above between the hours of 9 a.m. and 5 p.m. on 
Mondays to Fridays inclusive and 9 a.m. to 12 noon on Saturdays. 
Any objection or representation with reference to the plan 
may be sent in writing to the Secretary, Ministry of Housing 
and Local Government, Whitehall, London, S.W.1, before 
8th September, 1956, and any such objection or representation 
should state the grounds on which it is made. Persons making 
an objection or representation may register their names and 
addresses with the Montgomeryshire County Council and will then 
be entitled to receive notice of the eventual approval of the plan. 
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LANDLORD AND TENANT: ‘“ PREMISES” TO BE 


Judicial Committee of the Privy Council 


CYPRUS: EMERGENCY REGULATIONS: 
CARRYING FIREARMS: FORM OF CHARGE: 
WHETHER OFFENCE KNOWN TO LAW 
Zakos and Another ». R. 


Viscount Simonds, Lord Oaksey, Lord Tucker, Lord Cohen, 
Lord Somervell of Harrow. 26th July, 1956 

This was an appeal, by special leave, by two Greek Cypriots 
from a judgment of the Supreme Court of Cyprus dated 6th April, 
1956, dismissing their appeals from a judgment of the Special 
Court of Nicosia on 28th February, 1956, whereby they were 
convicted of discharging and carrying firearms contrary to 
reg. 52 (a) and (c) of the Emergency Powers (Public Safety and 
Order) Regulations, 1955, and ss. 20 and 21 of the Criminal Code 
of Cyprus. Section 20 of the Code made aiders and abettors 
guilty of the offence charged, and s. 21 related to common intent, 
and the appellants, alleging that they were not found guilty of 
themselves discharging or carrying firearms and that their 
“offence ’’ lay in the application to their case of s. 20 or 21 of the 
Code, contended that those sections did not apply to reg. 52 and 
that they had therefore been charged with and convicted of 
offences unknown to the law of Cyprus. They had _ been 
sentenced to death. They submitted, first, that in the Criminal 
Code ‘‘ offence ’’ was defined in s. 4 as meaning an act punishable 
by law, that s. 2 of the Interpretation Law of Cyprus defined 
“law ’’ as “‘ any enactment by the competent legislative authority 
of the Colony,” that regulations made by the Governor under 
the Emergency Powers Orders in Council of 1939 and 1952 were 
made by him in his executive, not his legislative, capacity and did 
not fall within the definition of ‘‘ law,” that therefore an offence 
against the regulations was not an offence punishable by law, and 
that therefore ss. 20 and 21 of the Code had no application to 
such an offence. They contended, secondly, that if the regulations 
did fall within the definition of “‘ law,” yet ss. 20 and 21 of the 
Code did not apply to their case because s. 2 (a) of the Code 
provided that ‘* nothing in the Code shall affect the liability, trial 
or punishment of a person for an offence against any law in force 
in the Colony other than the Criminal Code.”’ They further 
submitted that ss. 20 and 21, or at any rate s. 20, of the Code had 
been impliedly repealed by other regulations made under the 
Emergency Powers Orders in Council, and particularly reg. 72, 
which substantially repeated many of the provisions of ss. 20 
and 21 of the Code. 

ViscouNT SIMONDS, giving their lordships’ reasons for having 
on 12th July dismissed the appeals, said that the answer to 
the appellants’ first contention was supplied by the regulations 
themselves, which by para. 2 (2) provided that “‘ the Inter- 
pretation Law shall apply to the interpretation of these regula- 
tions . . . as it applies to the interpretation of a Law and, for 
the purposes of the said Law, these regulations shall be deemed 
to be Laws.’’ That appeared precisely to meet the present case 
and to provide that, where, as for instance, in the relevant 
sections of the Criminal Code, the word “ law ’’ was used, it should 
be deemed to cover the regulations. But, apart from that 
consideration, the word “‘law’”’ as used in the definition of 
“ offence’ in the Criminal Code more appropriately meant the 
whole body of law for the infraction of which penalties were 
imposed. Nor was there any validity in the appellants’ second 
contention. The purpose and effect of s. 2 (a) of the Code was 
merely to provide that the Criminal Code should not be regarded 
as exhaustive ; and it must have been contemplated that further 
legislation dealing with particular offences might be passed. 
Section 2 (a) could not reasonably be construed as excluding the 
operation of the Code where it was not inconsistent with the 
Provisions of particular legislation. Finally, the duplication of 
provisions in ss. 20 and 21 and reg. 72 did not involve the repeal 
of the Code or any part of it. Appeals dismissed. 

APPEARANCES: D. N. Pritt, Q.C., and D. A. Grant (Bischoff 
and Co.); Gerald Howard, Q.C., and J. G. Le Quesne (Charles 
Russell & Co.). 

{Reported by Cuartes CLayton, Esq., Barrister-at-Law] [1 W.L.R. 1162 


DEMOLISHED : REQUIRED FOR LANDLORD'S “ OWN 
OCCUPATION ” 

McKenna and Another v. Porter Motors, Ltd. 
Viscount Simonds, Lord Oaksey, Lord Tucker, Lord Cohen, 
Lord Somervell of Harrow. 26th July, 1956 

Appeal from the Court of Appeal of New Zealand. 

The Rangitikei Private Hotel, in the City of Palmerston North, 
New Zealand, of which the appellants had been lessees since 1926, 
was bought with other adjoining premises in 1941 by the 
respondents, who intended to demolish the hotel and build a 
garage for the purposes of their own business. The appellants 
continued in occupation of the premises under a lease of 
29th August, 1944, from the respondents until, on 28th September, 
1951, the respondents served on them a year’s notice to quit 
under s. 25 of the Tenancy Act, 1948, of New Zealand, and in 
1953 instituted the present proceedings claiming possession of the 
premises under s. 24 (1) (h) of the Act of 1948. That section 
provided: ‘‘ An order for the recovery of possession of any . . . 
urban property . .. may ... be made on one or more of the 
grounds following . . . (h) . . . that the premises are reasonably 
required by the landlord . . . for his . . . own occupation . . . 
(m) That the premises are reasonably required by the landlord 
for demolition or reconstruction.”” Where a year’s notice to quit 
had been given under s. 25 of the Act, as in the present case, an 
order might be made under s. 24 (1) (hk) although the landlord 
did not offer alternative accommodation to the tenant, whereas 
para. (m) was available to the landlord only if he offered suitable 
alternative accommodation. No offer of such accommodation 
had been made by the respondents. The appellants contended 
that ‘“‘ the premises’ in para. (hk) meant the subject-matter of 
the lease, that that included the hotel, and that there must 
therefore be an intention to occupy the hotel in order to satisfy 
para. (k) and that intention was absent. The Court of Appeal 
of New Zealand dismissed an appeal from an order of the 
Supreme Court for possession. The tenants appealed. 

LoRD SOMERVELL OF HARROw, giving the judgment, said that 
in both paras. (h) and (m) of s. 24 (1) of the Tenancy Act the word 
““ premises ’’ meant the subject-matter of the lease. It was in 
the latter part of their submission that the appellants failed. The 
real question turned on the meaning of “his... own 
occupation.”’ The landlord required the premises ‘‘ for his own 
occupation ’’ although he was intending for the purposes of his 
occupation to make substantial alterations or to put up a wholly 
new building. The scope of para. (m) was limited by para. (A), 
as stated by Williams, J., obiter in Burling v. Chas. Steele & Co. 
Pty., Lid. (1948), 76 C.L.R. 485, to cases whtre the landlord 
required the premises for demolition or reconstruction with a 
view to letting or selling them or making some use of them 
other than for his own occupation. The respondents were 
entitled to an order for possession and the appeal would be 
dismissed. The appellants would pay the respondents’ costs. 

APPEARANCES: |. G. Le Quesne (Coward, Chance & Co.) ; 
L. A. Blundell (Wray, Smith, Paterson & Co.). 


{Reported by CHartes CLayton, Esq., Barrister-at-Law] [3 W.L.R. 658 


Court of Appeal 


RENT RESTRICTION: POSSESSION: OVER- 
CROWDING: OFFENCE PUT RIGHT BEFORE 
HEARING 

Zbytniewski v. Broughton 
Lord Evershed, M.R., Jenkins and Hodson, L.JJ. 20th July, 1956 

Appeal from West London County Court. 

The defendant was tenant of a single room, being a dwelling- 
house within the Rent Acts. He had no child when he went into 
occupation in 1950 with his wife. Subsequently, two children 
were born, one on 12th December, 1950, and the other on 
3rd May, 1952. Asa result the room became overcrowded under 
the provisions relating to overcrowding in Pt. IV of the Housing 
Act, 1936. The landlord served notice to quit on the tenant on 
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3rd January, 1956, and started proceedings for possession on 
23rd February, 1956. Before the landlord’s claim for possession 
was heard, the tenant on 12th March, 1956, applied to the local 
authority for suitable alternative accommodation and, as a 
consequence, thereafter by virtue of the provisions of s. 59 (3) 
of the Act of 1936 he was no longer guilty of the offence of 
permitting the premises to be overcrowded. The landlord claimed 
to be entitled to recover possession under s. 65 (1) of the Act of 
1936 on the ground that the dwelling-house was overcrowded 
“in such circumstances as to render the occupier thereof guilty 
of an offence.”” The county court judge gave judgment for the 
tenant. The landlord appealed. 

Lorp EVERSHED, M.R., said that the question for determination 
was the construction of a few words in s. 65 (1) of the Housing 
Act, 1936: ‘‘ Where a dwelling-house is overcrowded in such 
circumstances as to render the occupier thereof guilty of an offence, 
nothing in the Rent and Mortgage Restrictions Acts, 1920 to 
1933, shall prevent the landlord from obtaining possession of 
the house.’”” At the date when the proceedings in question 
started in 1956, the tenant’s occupation of the dwelling-house 
by himself, his wife and his two infant daughters constituted 
overcrowding within the meaning of the Housing Act so as to 
render him, according to the language, guilty of an offence under 
that Act. Shortly after the commencement of proceedings the 
tenant applied for, and obtained under s. 61 of the Act, the local 
authority’s consent to the continued occupation by himself and 
his wife and family, and thereby put an end to his guilt as an 
occupant of an overcrowded dwelling-house. It followed that, 
when the case came on for trial, it was no longer true to say that 
the dwelling-house in question was ‘‘ overcrowded in such 
circumstances as to render the occupier thereof guilty of an 
offence.”” The tenant therefore claimed, in reliance upon the 
Rent and Mortgage Interest Restrictions Acts, 1920 to 1933, 
that no case had been established for making an order against 
him for possession. The county court judge so held. In a 
sentence, the argument for the landlord had been that the matter 
was concluded one way or the other by the state of the facts as 
they were when the proceedings began. If at that date it was 
shown that the occupier was guilty of an offence of overcrowding, 
then he could not put himself right, so it was contended, by 
later getting the approval of the local authority and thereby 
giving rise once more to his defences under the Rent Acts. But 
it was to be borne in mind in approaching the present question 
that the relevant provisions of the Housing Act, 1936, were not 
directed to a consideration or determination of the respective 
rights of landlord and tenant. They were concerned to prevent 
by appropriate means the social evil of overcrowding. Secondly, 
the court was not here concerned with the status of the dwelling- 
house for Rent Act purposes. Nor was the court concerned with 
some particular set of facts which, under the Rent Acts, gave 
to a landlord a right to invoke the court’s jurisdiction to make a 
possession order in his favour. In his (his lordship’s) judgment 
counsel for the tenant was entitled to say, as the foundation of 
his argument, that this remained a rent-controlled house, and 
that the tenant had been and was a statutory tenant in respect 
of it. In his (his lordship’s) view s. 65 (1) was saying, in effect : 
“‘ Where the circumstances are found to be such that the occupier 
is committing an offence under the Act, then so long as that 
continues nothing in the Rent Acts is to prevent the landlord 
from obtaining possession.’ It did not mean: ‘“‘ Once this offence 
is shown to have been committed at the date when the landlord 
starts proceedings, then nothing that the tenant can thereafter 
do will avail him so as to entitle him to rely upon the Act which 
prima facie he is entitled as a statutory tenant to invoke.” 
Accordingly, in his (his lordship’s) judgment the state of affairs 
as it existed at the date of the institution of proceedings did not 
conclude the matter against the tenant; the tenant having 
ceased before the trial to be guilty of any offence, the circum- 
stances mentioned in s. 65 which gave rise to the prohibition 
had ceased to exist; and the tenant was, therefore, left 
at the date of the trial in the position of a statutory tenant 
against whom a landlord was seeking an order for possession 
without establishing any of the necessary conditions precedent 
under the Rent Acts to invest the court with the jurisdiction 
to make the order. He would dismiss the appeal. 

Jenkins and Hopson, L.JJ., delivered concurring judgments. 
Appeal dismissed. 

APPEARANCES: J. M. Shaw (Maude & Tunnicliffe) ; D. P. F. 
Wheatley (How, Davey & Lewis). 


[Reported by J. A. Grirritus, Esq., Barrister-at-Law] (3 W.L.R. 630 
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MASTER AND SERVANT: CIVIL SERVANT INJURED 
BY NEGLIGENCE: CLAIM BY CROWN FOR LOSS OF 
SERVICES 


Inland Revenue Commissioners v. Hambrook 


Denning, Birkett and Parker, L.JJ. 
30th July, 1956 


Appeal from Lord Goddard, C.J. ({1956] 2 W.L.R. 919; ante, 
p- 284). 

A tax officer, an established civil servant, was injured, when 
off duty and riding his motor-cycle, in a collision with a motor-car 
driven by the defendant. The civil servant (who was admittedly 
one-third to blame for the accident) was off work for nearly ten 
months, during which time the Inland Revenue Commissioners 
paid him sick pay. The Crown brought an action for damages 
per quod servitium amisit for recovery of that sum. 

DENNING, L.J., said that the action per quod servitium amisit 
was an anomalous survival from the time when service was a 
status. It was also an anomaly that, if the Crown’s claim was 
good, they could treat this tax officer as their chattel and claim 
full damages for the loss of his services, although the accident 
had been partly his own fault. In the face of such anomalies 
this sort of action should not be extended, and the question was 
whether the present claim was an extension or not. On tracing 
its development throughout the centuries, his lordship thought 
that the action should now be confined to the realm of domestic 
relations where a member of the master’s household was injured, 
for that was the only realm to which it could in reason be applied. 
It did not lie therefore at the instance of governments, limited 
companies, or other employers who kept no household. The 
Crown was not debarred from bringing the action simply because 
it was the Crown, nor because there was no contract between 
itself and its servants ; for if the action lay generally wherever the 
relationship of master and servant existed, there would be many 
cases where the Crown could sue. But the action did not lie 
generally. His lordship would dismiss the appeal on that broad 
ground, and also on the narrower ground that this servant was 
a tax officer appointed under statute with sufficient discretion 
to take him out of the category of a servant to whom this cause 
of action applied. On the question of damages, his lordship 
thought that if the action did lie, then even though the payment 
by the Crown of sick pay was a voluntary act and the payment 
was thus not recoverable as such, there was no reason why it 
should not be used as some evidence of the value of the lost 
services. But on his view of the scope of the action that question 
did not arise here. 

Birkett, L.J., concurring, said that for the Crown to succeed 
the servant must be within the class to which the authorities 
said that the action alone applied, namely, those who were within 
the domestic sphere and where the proprietary element was 
present. 

ParkER, L.J., also concurring, said that even if this tax 
officer fell to be regarded as a mere clerk or typist he did not 
think that the action would lie. It would not be in accord with 
modern notions to extend it to the loss of services of a person 
whose relationship to his master was wholly different in kind 
from that to which the action originally applied or to which it 
had been extended by binding or long recognised authority. 

Appeal dismissed. 

APPEARANCES: Sir Harry Hylton-Foster, Q.C., S.-G., Sir Frank 
Soskice, Q.C., Siy Reginald Hills and Rodger Winn (Solicitor of 
Inland Revenue) ; 
Edmunds (White & Co.). 

(Reported by Miss M. M. Hirt, Barrister-at-Law] 


Chancery Division 


REVENUE: CHARITY: SCHEME SANCTIONED BY 
COURT: NOT CHARITABLE: CLAIM FOR CHARIT- 
ABLE EXEMPTION FROM INCOME TAX: ESTOPPEL 
Vernon v. Inland Revenue Commissioners 
Upjohn, J. 3rd May, 1956 
Appeal from Special Commissioners for Income Tax. 


A testator, who died in 1919, by his will bequeathed shares in 
a partnership to his brothers and a sister on condition that they 
paid 20 per cent. of all moneys received to some organisation 0 
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charity for the benefit of the employees of the partnership. On 
his death a summons was taken out, to which the Attorney- 
General was joined as defendant, to construe the will, when a 
scheme was sanctioned by Peterson, J., for the administration 
of the fund with objects limited to charitable purposes. In 1920 
the trustees purchased certain lands and buildings for use as a 
club and recreation ground for those persons entitled to the 
benefit of the scheme. In 1921 Eve, J., sanctioned the scheme. 
On both applications to the court the Attorney-General raised 
no objection to the scheme. <A claim by the trustees for 
exemption from income tax as a charitable body pursuant to 
ss. 447 and 448 of the Income Tax Act, 1952, was rejected by the 
Special Commissioners. It was not disputed that, in view of the 
decision of Oppenheim v. Tobacco Securities Trust, Ltd. {1951) 
A.C. 297, the objects of the fund were not charitable only, but 
the trustees contended that the Commissioners were estopped 
from denying that the objects were limited to charitable purposes 
because that was fundamental to the orders made by the court 
in proceedings to which the Attorney-General was a party. 

Upjoun, J., said that the question was whether the orders of 
Peterson, J., or Eve, J., estopped the Commissioners from 
alleging that the trusts were not valid charitable trusts. It was 
first necessary to show that the Attorney-General himself was 
estopped. To constitute estoppel by ves judicata there must be a 
lis or issue and there must be a decision. He (his lordship) could 
not see how any estoppel arose. Eve, J., had never construed 
this scheme ; there was no decision that this scheme constituted 
a valid charitable trust. The court intended to carry out the 
directions of Peterson, J., and, exercising its administrative 
jurisdiction over charities, sanctioned a scheme which fer 
incuviam was not charitable. That sometimes happened. There 
might be some failure in point of draftsmanship, some failure, as 
in this case, to appreciate the true law affecting the matter, but 
there was no estoppel for there was no /is or issue relative to whether 
or not the scheme was charitable. The Attorney-General, far 
from being estopped, in those circumstances had the power to 
come to the court and point out the error which had crept in, and 
ask for the scheme to be amended to conform to the overriding 
direction of Peterson, J., namely, that a charitable scheme was 
to be constituted. If that were right, there could be no question 
that the Attorney-General was estopped from challenging the 
terms or the effect of the scheme. Further, the scheme was not 
validated by s_ 1 of the Charitable Trusts (Validation) Act, 1954, 
because it did not constitute an imperfect trust provision as the 
remaining real property could not be used exclusively for 
charitable purposes. But even assuming that this was an 
imperfect trust provision the scheme would fail to satisfy s. 2 of 
the Act of 1954. Therefore the Special Commissioners reached a 
correct conclusion. Appeal dismissed. 


APPEARANCES: Siy Lynn Ungoed-Thomas, Q.C., and E. G. 
Wright (Richards, Butler & Co., for Weightman, Peddler & Co., 
Liverpool) ; J. G. Foster, Q.C., Sir Reginald Hills, E. Blanshard 
Stamp and Denys Buckley (Solicitor of Inland Revenue). 


(Reported by J. D. Pennincron, Esq., Barrister-at-Law] [1 W.L.R. 1169 


COSTS: TAXATION : SOLICITOR AND OWN CLIENT : 
“ NECESSARY OR PROPER” COSTS 


In re Mercury Model Aircraft Supplies, Ltd. 
Roxburgh, J. 19th June, 1956 
Summons to review taxation. 


A company’s solicitors’ bill of costs of an action in the Queen’s 
Bench Division against the company was taxed, as between 
solicitor and own client, in the companies winding-up department 
while the company was in compulsory liquidation. On taxation 
the solicitors lodged objections, all of which the registrar dis- 
allowed. The first four items related to conferences with counsel, 
instructions to draft the defence, and instructions for brief. By 
his answers the registrar did not indicate that he appreciated any 
difference that might be contemplated by Ord. 65, r. 27, reg. 29, 
between a taxation between solicitor and own client and other 
forms of taxation, and did not distinguish between what costs 
might be ‘‘ necessary ’’ and what might be “‘ proper,”’ basing his 
views on what were “necessary’’ only. On the fifth item, 
relating to the solicitors’ attendance at court, the registrar allowed 
no more than the maximum fee permissible under fee No, 172 in 
Appendix N to the Rules of the Supreme Court, although the 
solicitors had been in attendance during the hearing at times 
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beyond the sitting of the court from 10 a.m. ‘to 6 p.m. On the 
sixth item, relating to counsels’ refreshers, the hearing lasted 
five days after the first day, and the solicitors had paid five 
days’ refreshers; the registrar computed the time under the 
five-hour rule in Ord. 65, r. 27, reg. 48, and allowed only thirty- 
seven minutes for the last day’s refresher. 

ROXBURGH, J., Said that there was a marked difference which 
reg. 29 contemplated between taxation between a solicitor and his 
own client and any other form of taxation; and that in the 
regulation not only the word “ necessary,’’ but also the word 
““proper’’ occurred and it had been decided that “ proper ”’ 
might include costs not strictly necessary ; in other words that 
““necessary ’’ and “ proper’’ were not interchangeable terms. 
In considering whether costs, charges and expenses ought to be 
allowed in a taxation between a solicitor and his own client the 
taxing officer had only to decide whether they appeared to him to 
have been “‘ necessary or proper for the attainment of justice or 
for defending the rights of any party.’’ But where it was a 
taxation other than one between solicitor and own client, he 
had to take other things into consideration, because even if the 
costs were proper, they must not be allowed if they appeared to the 
taxing officer to have been ‘‘ incurred or increased through over- 
caution, negligence or mistake or by payment of special fees to 
counsel or special charges or expenses to witnesses or other persons, 
or by other unusual expenses.’’ As to the first four items, the 
registrar appeared to have excluded from his consideration any 
work which could not be said to have been necessary. On 
item 5: Attending court on four occasions, £3 3s. was allowed 
for each attendance. But this charge for attendance extended 
to a time before the sitting of the court and to a time long after 
the conclusion of its sitting, and it followed that more should be 
allowed than would have been allowed if the attendance had been 
confined to the hearing in court. Therefore, again the registrar 
had made a wrong approach. As to item 6, it was unfair to 
apportion the refresher on a mere time basis, because the thirty- 
seven minutes in the morning might from counsel’s point of view 
be equivalent to the loss of a whole day from other work. It was 
wrong to adopt a rigid mathematical rule of apportionment. 
Although he (his lordship) expressed no opinion as to what was the 
proper amount to allow for refreshers, he was satisfied that the 
registrar was wrong in his approach to this item. It was 
extremely desirable that all taxations of this sort should be, as 
far as possible, conducted under the same body of taxing officers, 
and all the items to which objection had been taken would be 
referred to the taxing department of the central office of the 


Supreme Court for further consideration and for a further 
certificate. Order accordingly. 
APPEARANCES: W. A. Bagnall (Perkins & Co.); K. W. 


Mackinnon (Stafford Clark & Co.). 
(Reported by J. D. Pennincton, Esq., Barrister-at-Law] [1 W.L.R. 1153 


PATENT: APPLICATION BY EMPLOYEE FOR 
PATENT: ACTION BY EMPLOYER FOR,ASSIGNMENT 
OF BENEFIT OF APPLICATION 
British Syphon Co., Ltd. v. Homewood 


Roxburgh, J. 27th June, 1956 


Witness action. ; 

Until 23rd May, 1955, the defendant was the plaintiff's chief 
technician in charge of design and development and adviser 
on all matters relating to their business. In 1953, he evolved 
a plastic top for soda water syphons. That remained the 
plaintiffs’ property and, as no further problems about such tops 
arose, the defendant was never again asked for advice about them. 
Before 10th April, 1955, he invented a low-pressure system of 
soda water distribution, for which the company had not asked 
and about which it had not asked his advice. From 23rd May, 
1955, he was employed on new terms entitling him to keep for 
himself whatever he invented thenceforth. In August, 1955, 
he applied for letters patent for his earlier invention. He did 
not tell the plaintiffs either the details of the device or that he 
had invented it. On 30th September, 1955, his employment 
ended and he entered that of a competitor. The plaintiffs 
brought an action for an order that the defendant assign to them 
all his interest in his application for letters patent. 

ROXBURGH, J., said that he was satisfied that the invention 
was so far advanced before April, 1955, that the defendant had 
formed the intention to take out a patent. The defendant had 
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not been asked to design any new method of dispensing soda 
water by a low pressure system and had not been asked to give 
any advice in that connection. Those circumstances differen- 
tiated the case from all that had gone before. It would not 
be consistent with good faith, as between master and servant, 
that he should be entitled to make some invention in relation 
to a matter concerning a part of the plaintiffs’ business and either 
keep it from his employer, if and when asked about the problem, 
or even sell it to a rival. He had a duty not to put himself in 
a position in which he might have personal reasons for not giving 
his employer the best advice which it was his duty to give if 
and when asked. A fortiori, he was not entitled to put himself 
into the position of being able to say: ‘‘ You retained me to 
advise you, and I will tell you what I advise you. Do it this 
way, but you will have to buy the method from your rival, 
because I have just sold it to him, having invented it yesterday.”’ 
That was reasoning which, in the absence of authority, made it 
right and proper to decide that this invention (which plainly 
related to the business of the plaintiffs), if made during a time 
when the defendant was standing by under the terms of his 
employment, must be held to be in equity the property of the 
employer. Judgment for the plaintiffs. 


APPEARANCES: Guy Aldous, Q.C., and D. Falconer (Hopwood, 
Mote & Leedham-Green) ; G. D. Everington (Parlett & Co.). 
[Reported by J. D. Pennincton, Esq., Barrister-at-Law] [1 W.L.R. 1190 


PRACTICE AND PROCEDURE: INSOLVENT ESTATE : 
EXECUTOR UNABLE TO MAINTAIN ADMINISTRA- 
TION ACTION AGAINST CREDITOR UNWILLING TO 
BE MADE DEFENDANT 
In re Bradley, Decd.; Bradley v. Barclays Bank, Ltd. 
Upjohn, J. 17th July, 1956 

Procedure summons. 

A testator by his will dated 20th June, 1951, appointed his 
widow, the plaintiff, and another to be his executors, and 
appointed his widow universal legatee. He died on 9th November, 
1955. She proved the will on 9th May, 1956, power being reserved 
to the other executor to prove; so far he had not done so. At 
the time of probate the estate was thought to be solvent, but 
since then the position had changed for the worse, and the 
plaintiff in her affidavit now stated her belief that the estate was 
insolvent. It appeared from the schedule of debts that a number 
of them were from moneylenders and were disputed, and it was 
clear that matters of difficulty would arise in the administration 
of the estate. In the circumstances, the plaintiff issued the present 
summons against Barclays Bank, Ltd., as defendants, asking 
for administration of the estate. The bank were substantial 
admitted creditors, but were unwilling to be made plaintiffs or 
defendants. The court was asked to determine whether, notwith- 
standing their objection to being made defendants, the action 
was properly constituted against them and could continue. 


Upjoun, J., said that this summons raised a point of some 
importance on the practice of the court in relation to summonses 
asking for the administration of the estate of a deceased where 
that estate was believed to be insolvent. The matter depended 
in part on the Rules of the Supreme Court and in part on the 
practice of the court. His lordship read R.S.C., Ord. 55, rr. 3, 4, 
5 and 6; Ord. 16, rr. 38 and 39, and Ord. 70, r. 1, and said that 
it was noteworthy that creditors were not included in r. 5 of 
Ord. 55 or in r. 38 of Ord. 16. The plaintiff had already tried 
to obtain a friendly creditor to institute proceedings against her ; 
she had, apparently, been unsuccessful. He had been referred 
to a number of authorities, and the Irish case of Mandeville v. 
Mandeville (1888), 23 L.R. (Ir.) 339, was completely in 
point. The headnote was: ‘“‘ An executor cannot maintain an 
action for administration against one creditor as sole defendant, 
even where, from the executor being the universal devisee and 
legatee, no next of kin or cestui que trust could become plaintiff 
or be named defendant.” If a personal representative could 
not join any next of kin because they had no interest as in this 
case, and if the personal representative could not find a creditor 
willing to be plaintiff, he did not say that the proceedings were 
nugatory if a creditor was willing to be joined as defendant, 
and it seemed that Ord. 70, r. 1, would cover such a case; but 
he ought not to insist on an action proceeding against a creditor 
who was unwilling to be a defendant. He could not see that the 
personal representative had any equity to bring a creditor into 
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this court against his will. It was said that the plaintiff would 
be exposed to much difficulty in the administration of the estate 
if these proceedings did not continue, but s. 130 of the Bankruptcy 
Act, 1914, dealt with the very case which had arisen. Summons 
dismissed. 

APPEARANCES : Raymond Jennings, Q.C., and P. S. A. Rossdale 
(Sidney Pearlman); C. R. D. Richmount (Durrant Cooper and 
Hambling). 

(Reported by Mrs. Irene G. R. Mosss, Barrister-at-Law) [3 W.L.R. 610 


COST OF WORKS PAYMENT: 
“ MAKING GOOD ” 


City of London Real Property Co., Ltd. v. War Damage 
Commission 


Vaisey, J. 24th July, 1956 
Originating motions. 


Ten small properties belonging to the appellant company 
suffered war damage, in respect of which the War Damage 
Commission determined that a cost of works payment was 
appropriate. The company redeveloped the sites of the premises 
by constructing thereon two large new buildings. The commis- 
sion withheld the cost of works payments on the ground that the 
redevelopment was of so substantial a nature that it could not be 
described as making good the damage by works which included 
alterations or additions to the hereditament, as required by 
s. 8 (3) of the War Damage Act, 1943, to qualify for a cost of 
works payment. The company appealed from the Commission’s 
determination in respect of each of the properties. 


VAISEY, J., said that the Commission had published certain 
‘“‘ Practice Notes,’ para. 4 of which represented what, in his 
judgment, was the crucial test to be applied in deciding whether 
works constituted making good the war damage or involved the 
creation of a different property. The test was: ‘“‘ Looking at 
the works executed, can the property be fairly described as still 
the same property as before the war damage though altered or 
added to? And it is to be answered on common-sense lines.” 
That was the right test, and the proposed new building, in so far 
as it stood on the site of any one of these units of property, was not 
the same property as before the war damage, but a wholly different 
property. The former property had been altered or added to not 
only out of all recognition but out of existence. This was a clear 
case and each of the appeals failed and should be dismissed. 
Appeals dismissed. 


APPEARANCES: Harold Williams, Q.C., and J. Ramsay Willis, 
Q.C. (Forbes & Son); Michael Rowe, Q.C., and Denys Buckley 
(Treasury Solicitor). 

{Reported by J. D. Pennincton, Esq., Barrister-at-Law] 


WAR DAMAGE: 


[3 W.L.R. 615 


Queen’s Bench Division 


QUASI-CONTRACT : RECOVERY OF WAGES PAID 
DURING INCAPACITY TO INJURED POLICE 
CONSTABLE 


Receiver for the Metropolitan Police District v. Croydon 
Corporation and Another 
Slade, J. 11th June, 1956 

Action. 

A metropolitan police constable was injured through the 
negligence of the defendants and as a result of his injuries was 
incapacitated from performing his duties as a police constable 
for a period of seven months. During the police constable’s period 
of incapacity the Receiver for the Metropolitan Police District, 
acting under statutory regulations, paid him his full wages and 
allowances as a police constable. An action brought by the 
police constable against the defendants claiming damages for 
his injuries was settled on the payment by the defendants of a 
sum of money to the police constable. In that action the police 
constable had made no claim for loss of wages, but had he been 
entitled to include and recover his loss of wages as an item of 
special damage, he would have recovered an additional amount 
of £104. The receiver, basing his claim in quasi-contract, now 
sued the defendants for £104, part of the wages and allowances 
which he had paid to the police constable during his period of 


incapacity. 














ou 
in 





Irnal ”’ 
5, 1956 


would 
- estate 
Tuptcy 
mmons 


ossdale 
ey and 


L.R. 610 


ENT: 


lage 


mpany 
amage 
t was 
emises 
mmis- 
at the 
not be 
cluded 
ed by 
ost of 
ssion’s 


ertain 
in his 
nether 
»d the 
ing at 
is still 
red or 
ines.” 
so far 
as not 
ferent 
to not 
_clear 
issed, 


Villis, 
ichley 


R. 615 


»AID 
41CE 


ydon 


the 
| was 
table 
eriod 
trict, 
and 
- the 
; for 
of a 
olice 
been 
m of 
ount 
now 
neces 
d of 














“ The Solicitors’ Journal ” 
Saturday, August 25, 1956 


SLADE, J., said that it, was common ground that the facts 
and principle involved were indistinguishable from those in 
Metropolitan Police District Receiver v. Tatum [1948] 2 K.B. 68, 
decided by Atkinson, J., and the present action was a test action 
brought to decide whether that decision was right. Although 
not binding on him, any judgment of Atkinson, J., was of high 
persuasive authority. The action was based on quasi-contract 
and the receiver had never sought to attempt to recover moneys 
paid by him in such circumstances upon the basis of per quod 
servitium amisit, but all his claims, as in Tatum’s case, were based 
on quasi-contract. In Tatum’s case, Atkinson, J., applied the 
principle in Brook’s Wharf & Bull Wharf, Ltd. v. Goodman 
Bros. |1937| 1 K.B. 534, where the Court of Appeal applied the 
principle stated in Leake on Contracts: ‘‘ Where the plaintiff 
has been compelled by law to pay, or, being compellable by law, 
has paid, money which the defendant was ultimately liable to 
pay, so that the latter obtains the benefit of the payment by the 
discharge of his liability : under such circumstances the defendant 
is held indebted to the plaintiff in the amount.’ The defendants 
had submitted that there were five requisites for the application 
of the principle: (1) there must be the same debt; (2) both 
plaintiff and defendant must be liable to the same person for 
that debt ; (3) the defendant must be primarily liable for that 
debt; (4) the plaintiff must have been compelled to pay the 
debt ; (5) the plaintiff's payment must have operated to relieve 
the defendant of his primary liability. Upon the common-law 
principle he (his lordship) thought that all those requirements 
were necessary. The defendants had argued that, assuming there 
was any debt at all, it was not the same debt, and that the 
liability of the receiver to a police constable was contractual, 
or statutory, or possibly on a quantum meruit basis, whereas 
the liability, if any, of the defendants was in tort for negligence 
and was not to pay wages but damages for loss of faculty, and 
the amount of the wages would merely be evidence of the value 
of the loss of faculty. He (his lordship) thought that the words 
“the same debt ’’ meant no more than that the third person 
might have recovered the sum of money from either the plaintiff 
or defendant, and that the cause of action need not be the same. 
The words “ primarily liable,’ in his lordship’s view, meant 
liable in the same sense as it did between a principal and a 
surety, both of whom were equally liable to the creditor as between 
themselves. The plaintiff had submitted: (1) Where A, under 
what the law regarded as compulsion, had paid money to C in 
such circumstances that the law considered that B’s failure to 
recoup 4 would constitute an unjust benefit to B at the expense 
of A, A could recover the amount of the payment from B. 
(2) If C was injured by the negligence of B, B was liable in 
damages to C. (3) If, in relation to a particular sum, the sole 
reason why that sum could not be recovered by C as part of such 
damages was that it had already been paid by A who was legally 
obliged to pay it, B’s failure to recoup A would constitute an 
unjust benefit to B at the expense of A. In his lordship’s 
judgment those propositions were sound and were supported by 
authority. The receiver, being compellable by law, had paid to 
the police constable the £104 which he sought to recover and which 
the defendants were ultimately liable to pay. The defendants 
were primarily liable to pay the £104 to the police constable 
because it was their negligence which had deprived the receiver of 
the whole of the consideration for the payment. The action 
succeeded, not because the receiver lost the services of the police 
constable, but upon the application of the principle referred to 
In the result his lordship was in agreement with the 
Judgment for the 


‘ 


above, 
conclusion of Atkinson, J., in Tatum’s case. 
plaintiff. 

APPEARANCES: Gevald Gardiner, Q.C., and P. M. O’Connor 
(Ponsford & Devenish, Tivendale & Munday); Montague 
Berryman, O.C., and Humfrey Edmunds (Herbert Smith & Co.). 

[1 W.L.R. 1113 


{Reported by Miss J. F. Lamn, Barrister-at-Law] 


POLICE: INJURY: WAGES DURING INCAPACITY : 
CLAIM FOR REIMBURSEMENT FROM THIRD PARTY 


Monmouthshire County Council v. Smith 


Lynskey, J. 15th June, 1956 

Action. 

A police constable, whose emoluments were by statute payable 
out of the county fund of the plaintiff county council, was injured 
in the execution of his duty by the negligence of the defendant. 
As a result, after a period of sick leave, a period on light duty 
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only, and a further period of sick leave, during which periods he 
received his emoluments in full, the constable was retired from 
the force on pension. The constable brought a successful action 
for damages for personal injuries against the defendant, but made 
no claim in respect of loss of wages during the periods of sick 
leave and light duty and brought into account his pension in the 
claim for loss of wages during the period after his retirement and 
in the estimate of future loss of wages. The county council, 
having paid the constable his emoluments in full during the 
periods of sick leave and light duty, and his pension subsequent 
to his retirement, and having also paid the fees of the doctor who 
certified the constable to be unfit, now claimed to be reimbursed 
these sums by the defendant on the ground of unjust enrichment. 
LyNskEy, J., said that the present case had been brought 
forward because of the decision by Atkinson, J., in Metropolitan 
Police District Receiver v. Tatum {1948] 2 K.B. 68. The plaintiffs 
relied on that decision and also on the recent decision of Slade, J., 
in Metropolitan Police District Receiver v. Croydon Corporation, 
ante, who followed that decision. But he (his lordship) knew 
of no principle of law which rendered a person who had been 
guilty of negligence in injuring a police officer liable, or which 
enabled the custodian of a public fund to claim for moneys he 
had paid, unless he had a legal right to claim them, and he knew 
of no principle of law, apart from the decision in Tatum’s case, 
which would, in the absence of a liability in the defendant to pay 
that sum to a plaintiff which the receiver was compelled to pay, 
enable a receiver to bring such an action. It was difficult 
to reconcile the decision of Atkinson, J., with the law as laid down 
by the Court of Appeal in Brook’s Wharf & Bull Wharf, Ltd. v. 
Goodman Brothers |1937] 1 K.B. 534, in which Lord Wright, M.R., 
said that the essence of the rule was that there was a liability for 
the same debt resting on the plaintiff and the defendant. Here 
there was no liability for loss of wages by the defendant to the 
policeman. The policeman could not claim for a loss he had not 
sustained. He could claim for damages for personal injuries and 
for loss of faculty, but not for loss of wages when he had lost none. 
Where, in fact, as a result of his injuries, although he had been 
incapacitated, he had not lost any earnings, one could not include 
in a claim for negligence a claim for damages under that head. 
Much as he (his lordship) regretted differing from Atkinson, J., 
and Slade, J., he was bound by the Court of Appeal’s decision 
and the essential that that court had fixed before this type of 
action could succeed. Being bound by that, there could be no 
legal liability on the present defendant to pay the policeman any 
sum for loss of wages and, therefore, the essential element which 
was necessary to constitute this cause of action was missing. As 
to the pension, the policeman was entitled to that under the Police 
Pensions Act, 1948, and the regulations and under no circumstances 
could he have claimed it from the defendant, so that this form of 
action could not be applied to the question of pension. Finally, 
as to the doctor’s fees, since the defendant was not ultimately 
liable to pay those fees, he could not be held liable to reimburse 
the plaintiff in the present action. Judgment,for the defendant. 
APPEARANCES: John Bussé, Q.C., and R. C. Hutton (Vernon 
Lawrence, Newport, Mon.); R. G. Micklethwait, Q.C., and 

C. N. Pitchford (Myer Cohen & Co., Cardiff). 
[Reported by J. D. Penntncton, Esq., Barrister-at-Law) [1 W.L.R. 1132 


PUBLIC DRY DOCK: 
“ PERSONS 


SHIPPING REGULATIONS : 
INJURY TO SHIPOWNERS’ EMPLOYEE : 
EMPLOYED ” 
Bryers v. Canadian Pacific Steamships, Ltd. 
Diplock, J. 27th June, 1956 

Action. 

An able seaman employed as a yeoman carpenter by the 
owners of a ship which was undergoing repair in a public dry dock 
sustained injuries when, in the ordinary course of his work of 
clearing the scuppers and bilges, he fell into a well in a deck on 
board the vessel. At the time of the accident a number of 
contractors had undertaken to make specialist repairs to the ship 
under direct contract with the shipowners. 

Dretock, J., said that the plaintiff contended that the proviso 
to the Shipbuilding Regulations, 1931, heading ‘‘ Duties,’’ 
applied because the ship was being repaired in a public dry dock ; 
the control of the ship apart from the work of repair remained 
with the shipowner, and it was therefore the duty of the ship- 
owner (the defendants) to provide the protection specified in 
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reg. 10, because the well in the deck was not a hatch or opening 
required to be used for the purposes of the repair. The defen- 


dants put forward two arguments in answer to that. First, 
that the regulations did not apply at all. Second, that if the 


regulations did apply then the plaintiff did not fall within that 
class of persons who were given a civil right of action as a result of 
a breach of the regulations. There was not a sufficiently com- 
pelling reason to depart from the literal meaning of the words of 
the proviso. If the shipowner chose to divide the responsibility 
for the repairs among a number of repairers, so that there was no 
notional occupier under the regulations, it was not unreasonable 
that he should accept complete responsibility for the maintenance 
of the protection of the hatches and for the replacement of the 
covering when the repairs were completed. Therefore the regula- 
tions applied in the present case. There was no reason why in the 
case of reg. 10, which was perfectly general in its terms, the 
plaintiff should be excluded from the benefit of the regulation on 
the construction of the regulation itself; nor, on the Groves v. 
Wimborne (Lord) (1898) 2 Q.B. 402 principle, did the plaintiff 
fall outside that category of persons to whom Parliament intended 
to give a right of action for breach of the regulations. It was 
plain that the restriction of that category of persons to those 
employed by the contractors was not one which ought to be 
accepted as a matter of construction, and anyone who was 
employed in a place where the regulations applied employed in 
the sense of its being his normal place, the place where it was his 
duty to work was obviously covered by the expression “ the 
persons employed.”’ Therefore, the plaintiff fell within” the 
category of persons for whose protection the regulations were 
made; the regulations applicd and there was a breach of the 
regulations. Judgment for the plaintiff. 

APPEARANCES : Pose Heilbron, O.C., and Jack Tarsh (Silverman 
and Livermore, Liverpool) ; J]. S. Watson, O.C., and J. AZ. Kennan 
(Hill, Dickinson & Co., Liverpool). 

{Reported by J. D. PeNnincron, Esq., Barrister-at-Law] [1 W.L.R. 1181 


SHIPPING: DEMURRAGE PAYABLE IF DISCHARGING 


PLACE UNAVAILABLE 
Roland-Linie Schiffahrt G.m.b.H. v. Spillers, Ltd., and 
Others 
Sellers, J. 27th July, 1956 
Action, 
The plaintiffs’ steamship Werrastein, of 6,737 tons, was 


chartered to load a cargo of wheat in bulk at Sydney, New South 
Wales, and, by cl. 2 of the charter-party, to ‘‘ proceed .. . to 
discharge at . one safe port on the east coast of Britain Hull 

and there deliver the cargo in accordance with the custom 
of the port for steamships at any customary dock, wharf 
or pier as ordered by the charterers . Provided always that 
if such discharging place is not immediately available, demurrage 
in respect of all time waiting thereafter shall be paid a 
Clause 17 of the charter-party provided for the payment of 
demurrage ‘‘ should the vessel not be discharged at the date 
herein stipulated,’’ and by cl. 22, ‘‘ The time for discharging at 
destination shall be in accordance with the custom of the port 
for steamships at the port of discharge.”’ At the time when 
the charter-party was entered into the only place where grain 
could be discharged at Hull was the King George Dock, so that 
the charterers had no option as to the dock, although they could, 
and eventually did, order the vessel to a particular berth. When 
the Werrastein reached the Humber, there was congestion in 
the King George Dock, and all the berths were occupied. Had 
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there been no congestion she could have waited in the dock. 
but no position there was available to her and she was not 
allowed to enter. A vessel of her size could not have safely 
anchored, nor would she have been allowed to lie, in the Humber 
in the vicinity of the docks, and on the instructions of the dock 
authorities she was ordered to, and anchored at, Spurn Head, 
about twenty-two miles from the port of Hull, where she waited 
for seven days, seven hours and three minutes. The anchorage 
off Spurn Head, although not within the geographical, legal and 
fiscal limits of the port of Hull, was one of three customary 
waiting places for large vessels to anchor whilst awaiting entry 
to the docks, which were adjuncts to and recognised facilitics of 
the port. The shipowners claimed demurrage under the 
charter-party in respect of the time spent waiting at Spurn Head. 


SELLERS, J., reading his judgment, said that ‘‘ demurrage” 
under the proviso to cl. 2 could not be payable unless the vessel 
was kept waiting because her discharging place was not immedi- 
ately available for her to take up. The discharging place, 
therefore, must of necessity be known before it could be 
ascertained whether it was available or not. Here the 
was to discharge in the King George Dock and it was at all 
material times clear that a discharging place was not available 
and that was the only reason why she waited at the anchorage. 
Had she gone there to await the tide or a tug or because of damage 
or breakdown, illness of crew, ctc., it could not have been said 
that she had completed her voyage to Hull, but in the circum- 
stances his lordship was prepared to find, if necessary, that th 
vessel was to be treated as having arrived at the port of Hull; 
it would have been an idle and wasteful formality to have 
travelled a fruitless twenty-two miles and back merely to establish 
her right. The essence of the right to claim under the proviso 
was that the vessel was kept waiting because the discharging 
place was not immediately available and that was the essential 
question of fact which gave a right to compensation independent 
of and distinct from any right to demurrage after lay days had 
commenced to run. The vessel had reached the appropriate 
waiting place for the port; she was ready to discharge ; she 
had, therefore, in the course of her voyage to Hull reached the 
place where she had to stop until a berth was available. The 
considerations which applied to a vessel which had to wait 
were different from those which applied to a vessel which had to 
load or discharge, or might often be so, and a vessel could not 
load or discharge until she was in a position properly designated 
for the purpose. In his lordship’s view, the proviso dealt with 
waiting time due to the discharging place being unavailable 
before lay days commenced to run, and provided for just such 
an occasion as had arisen in the present case. The defendants 
had relied on the many authorities relating to the question of 
when a vessel was an arrived ship so that she could give notice 
of readiness to load or to discharge or from when time would 
run for discharge, but in his lordship’s opinion, those authorities 
had no relevance to the present claim, and he would accept the 
contention that, if the plaintiffs had to establish that their vessel 
was an arrived Ship under the requirements of cl. 22, the claim 
would fail. His lordship added that support for the views which 
he had expressed was to be found in the case of North River 
Freighters, Ltd. v. H.E. The President of India 1956) 1 O.B. 333. 
Judgment for the plaintiffs. 

APPEARANCES: Eustace Poskill, O.C., and John Donaldson 
(William A. Crump & Son); A. A. Mocatta, Q.C., and Michael 
Kerr (Theodore Goddard & Co., for Andrew M. Jackson & Co., 
Hull). 


vessel 


Reported by Miss J. FP. Lawes, Barrister-at-Law [3 W.L.R. 620 





Mr. RAYMOND JENNINGS, O.C., has been appointed Master in 
Lunacy in succession to Sir Ronald Poyser, C.B.E., who will be 
retiring on 30th September. 


Mr. AnGusS FRASER has been appointed Solicitor of Inland 
Revenue in succession to Sir Bernard Waterer, C.B., who will be 
retiring on Ist October. 


Mr. R. J. BERNIE, senior assistant solicitor, Ellesmere Port, 
has been appointed town clerk on the retirement of Mr. P. J. 
Hodges on 28th September. Mr. J. E. FarrcLtouGu has been 
appointed assistant town clerk, and Mr, G, D, Evans has been 
appointed assistant solicitor, 


The Board of Inland Revenue have undertaken the preparation 
of a new book, entitled Income Taxes Outside the Commonwealth, 
which will be published in several parts as completed, of which 
Parts I and Il are now ready. The book is a complementary 
publication to Income Taxes in the Commonwealth, and 
Parts | and II summarise income tax laws in the United States 
of America and the Republic of Ireland respectively. These 
two parts together with a loose-leaf binder can be obtained from 
Her Majesty’s Stationery Office, or through any bookseller, 
price {1 15s. net; by post £1 16s. 6d. Loose-leaf supplements 
will be available from time to time in order to keep the information 
up to date. 
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-IN WESTMINSTER 


STATUTORY INSTRUMENTS 


Aden Protectorate (Amendment) Order, 1956. (S.1. 1956 


No. 1205.) 5d. 

Air Navigation (Third Amendment) Order, 1956. 
No. 1212.) 5d. 

British Guiana (Electoral Divisions) Order in Council, 1956. 
(S.I1. 1956 No. 1206.) 5d. 

British Transport Commission (Compensation to Employees) 
(Amendment) Regulations, 1956. (S.I. 1956 No. 1226.) 5d. 

Control of Paper (Newspapers) (Economy) (Amendment No. 5) 
Order, 1956. (S.I. 1956 No. 1233.) 5d. 


(S.I. 1956 


County Court (Amendment No. 2) Rules, 1956. (S.1. 1956 
No. 1243.) 5d. 
These rules come into operation on Ist September, 1950. 


They enable county court offices to remain closed on Saturdays, 
but require that on other week-days offices at present open 
until 3.30 p.m. shall remain open until 4 p.m. A new Ord. 27, 
r. 1A, extends the scope of s. 38 (1) of the Administration of 
Justice Act, 1956 (under which sums standing to a person’s credit 
in a bank deposit account may be attached notwithstanding 
that certain conditions applicable to the account have not been 
satisfied). The rules also give effect to s. 40 of the Administration 
of Justice Act, 1956, as to the enforcement by judgment summons 
or bankruptcy proceedings of Scottish and Northern Irish 
judgments registered in a county court. A new paragraph in 
Ord. 46, r. 10, enables an action for the return of goods under 
s. 12 of the Hire-Purchase Act, 1938, to proceed against the 
hirer notwithstanding failure to serve the summons on a guarantor. 


County Court Districts (Miscellaneous) Order, 1956. (S.1. 1956 

No. 1231.) 5d. 

This order, coming into operation on Ist September, 1956, 
discontinues the Tewkesbury County Court, and transfers the 
parishes within its district to the districts of the Cheltenham, 
Evesham and Gloucester county courts. Minor changes are also 
made in the districts of the Hastings, Oxford, Horsham, 
Cheltenham, Voncaster, Wimborne Minster and West Hartlepool 
county courts. 


Crown Proceedings (Court of Chancery of Lancaster) Order, 

1956. (S.I. 1956 No. 1215.) 5d. 

This Order in Council, which comes into operation on 
Ist October, 1956, enables civil proceedings by or against the 
Crown to be instituted in the Court of Chancery of the County 
Palatine of Lancaster in accordance with s. 34 of the Crown 
Proceedings Act, 1947. The order prescribes certain conditions 
subject to which the jurisdiction may be exercised. 

Export of Goods (Control) (Amendment No. 7) Order, 1950. 

(S.I. 1956 No. 1255.) 5d. 

Federation of Malaya (Amendment) Order in Council, 1956. 

(S.I. 1956 No. 1208.) 5d. 


Housing (orm of Orders and Notices) (Amendment) Regulations, 
1956. (S.I. 1956 No. 1198.) 8d. 


Income Tax (Purchased Life Annuities) Regulations, 1956. 

(S.I. 1956 No. 1230.) 6d. 

These regulations came into force on 15th August, 1956, and 
lay down the procedure for giving effect to s. 27 of the Finance 
Act, 1956, which exempts from tax the capital element in a 
purchased life annuity. They also prescribe the mortality tables 
to be used for computing the capital element. Under the 
tegulations the annuitant will have to claim the exemption, giving 
the particulars required by the Schedule to the regulations. 
The inspector of taxes will obtain particulars of the annuity 
from the payer, and will determine the right to exemption and 
the amount of the capital clement subject to the same right 
of appeal as in the case of an income tax assessment. ‘There 
is provision for repayment of tax to 6th April, 1956, in respect of 
so much of the annuity as is determined to be the capital 
element. 


Increase of Pensions (Modification) (No. 1) Regulations, 1956. 
(S.I. 1956 No. 1240.) 5d. 
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AND WHITEHALL 


Increase of Pensions (Modification) (No. 2) Regulations, 1950. 
(S.I. 1956 No. 1241.) 5d. 

Increase of Pensions (Modification) (No. 3) Regulations, 19506. 
(S.I. 1956 No. 1239.) 5d. 

Jamaica (Constitution) Order in Council, 1956. (S.1. 1956 
No. 1209.) 5d. 

Kenya (Validation) Order in Council, 1956.  (S.1. 1956 
No. 1207.) 5d. 

Leamington Water Order, 1956. (S.1. 1956 No. 1229.) 5d. 

Leeds Water Order, 1956. (S.1. 1956 No. 1218.) 5d. 

Merchandise Marks (Imported Goods) No. 1 Order, 1950. 


(S.I. 1956 No. 1216.) 5d. 

Merchant Shipping (Safety Convention Countries) (Various) 
(No. 2) Order, 1956. (S.1I. 1956 No. 1213.) 

Mid-Northamptonshire Water Board Order, 1950. 
No. 1232.) 5d. 

National Galleries of Scotland (Application of Transferred 
Property) Order, 1956. (S.I. 19560 No. 1219 (S.58).) 5d. 


(S.1. 1956 


National Insurance (Widow’s’ Benefit and Miscellaneous 
Provisions) Regulations, 1956. (S.1. 1956 No. 1199.) 9d. 
Navy and Marines (Property of Deceased) Order, 1950. 


(S.I. 1956 No. 1217.) 6d. 

Pin, Hook and Eye and Snap Fastener Wages Council 
(Great Britain) Wages Regulation (Amendment) Order, 1950. 
(S.I. 1956 No. 1242.) 5d. 

Pre-Packed Food (Weights and 
(Amendment No. 2) Regulations, 19506. 

Registration of Restrictive Trading Agreements Order, 1950. 
5d. 


Measures : Marking) 
(S.1. 1956 No. 1201.) 


See p. 006, ante. 
Sierra Leone (Electoral Provisions) Order in Council, 
(S.I. 1956 No. 1211.) 5d. 


Stopping up of Highways (Bedfordshire) (No, 12) Order, 19506. 


1956. 


(S.I. 1956 No. 1234.) 5d. 

Stopping up of Highways (Bootle) (No. 2) Order, 1950. 
(S.I. 1956 No. 1244.) 5d. 

Stopping up of Highways (Croydon) (No. 2) Order, 19506. 
(S.I. 1956 No. 1245.) 5d. 

Stopping up of Highways (Derbyshire) (No. 8) Order, 1950. 


(S.1. 1956 No. 1246.) 5d. 
Stopping up of Highways (Derbyshire) (No. 9) Order, 1950. 
(S.1. 1956 No. 1221.) 5d. 


Stopping up of Highways (Durham) (No. +) Order, 1950. 
(S.I. 1956 No. 1235.) 5d. 

Stopping up of Highways (Durham) (No. 5) Order, 1950. 
(S.I. 1956 No. 1247.) 5d. 

Stopping up of Highways (Essex) (No. 24) Order,* 1950. 
(S.I. 1956 No. 1222.) 5d. 


Stopping up of Highways (Kingston upon Hull) (No. 4) Order, 
1956. (S.I. 1956 No. 1223.) 5d. 

Stopping up of Highways (Lancashire) (No. 13) Order, 19560. 
(S.I. 1956 No. 1224.) 5d. 

Stopping up of Highways (Lancashire) (No. 14) Order, 1950. 
(S.1. 1956 No. 1248.) 5d. 

Stopping up of Highways (Shropshire) (No. 3) 
(S.I. 1956 No. 1225.) 5d. 

Stopping up of Highways (Wiltshire) (No. 5) Order, 1956. 
(S.I. 1956 No. 1249.) 5d. 

Stopping up of Highways (Worcestershire) (No. 17) Order, 1950. 
(S.I. 1956 No. 1236.) 5d. 


( rder, 1950. 


[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. The price in each case, 
unless otherwise stated, is 4d., post free.] 
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NOTES AND 


Honours and Appointments 
Mr. 5. H. WALLIs, O.B.E., has been appointed Custodian of 
Enemy Property for England in succession to Mr. C. A. Slatford, 
C.B.E., M.C., who has retired from the public service. 


Personal Notes 

Mr. David Stewart Gandy, assistant solicitor to Manchester 
Corporation, was married on 4th August to Miss Mabel Sheldon, 
of Mossley. 

Mr. Gerald Johnson Parkinson, solicitor, of Ramsgate, was 
married recently to Miss Ann Patricia Carpenter, of Ramsgate. 

Mr. J. L. Steele, solicitor, of Kidsgrove and Burslem, 
Staffordshire, was marricd on 2nd August to Miss Margaret G. 
Harrington. 


Miscellaneous 
DEVELOPMENT PLANS 
[See also p. 030, ante) 


ADMINISTRATIVE County OF LONDON DEVELOPMENT PLAN 
Proposals for alterations or additions to the above devclopment 
20th June, 1956, submitted to the Minister of 
Local Government, The proposals relate to land 
Metropolitan Boroughs of Hackney and 
Poplar. A certified copy of the proposals as submitted has 
been deposited for public inspection at The County Hall, 
Westminster Bridge, S.E.1 (Room 3114). Certified copies of 
the proposals have also been deposited for public inspection at 
the places mentioned below. District: Hackney; place of 
deposit: Hackney Town Hall, E.8; district: Poplar; place of 
deposit: Poplar Town Hall, Bow Road, E.3. The copies of 
the proposals so deposited together with copies or relevant 
extracts of the plan are available for inspection free of charge 
by all persons interested at the places mentioned above between 
the hours of 10 a.m. and 4 p.m. Monday to Friday, 10 a.m. and 
12. noon Saturday. Any objection or representation with 
reference to the proposals may be sent in writing to the Secretary, 
Ministry of Housing and Local Government, at Whitehall, 
London, S.W.1, before 25th September, 1956, and any such 
objection or representation should state the grounds on which 
made. Persons making an objection or representation 
may register their names and addresses with the London County 
Council (reference LP/O.1) and will then be entitled to receive 
notice of any amendment of the plan made as a result of the 


proposals. 


plan were on 
Housing and 
situate within the 


it 4s 


DurHaAmM County DeEVELOPMENT PLAN 


Jarrow and Hebburn Town Map. 
Jarrow Comprehensive Development Area Map. 

The above town map and comprehensive development area 
map, both of which are prepared as part of the above development 
plan, were on 2nd August, 1956, submitted to the Minister of 
Housing and Local Government for approval. The town map 
comprises the whole of the Municipal Borough of Jarrow and the 
Urban District of Hebburn, and a small part of each of the 
Urban Districts of Boldon and Felling. The comprehensive 
development area map relates to land wholly within the Municipal 
Borough of Jarrow. Certified copies of the town map and of the 
comprehensive development area map as submitted for approval 
have been deposited for public inspection at the County Planning 
Office, 10 Church Street, Durham. Certified copies of the town 
map have also been deposited for public inspection at the 
following places : The Town Hall, Jarrow ; The Hebburn Urban 
District Council Offices, Argyle Street, Hebburn ; The Boldon 
Urban District Council Offices, Boldon; The Felling Urban 
District Council Offices, Council Buildings, Felling. <A certified 
copy of the comprehensive development area map has also been 
deposited for public inspection at the Town Hall, Jarrow. The 
copies of the town map and of the comprehensive development 
area map so deposited are available for inspection free of charge 
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by all persons interested at the places mentioned above during 
normal office hours. Any objection or representation with 
reference to the town map or the comprehensive development 
area map may be sent in writing to the Secretary, Ministry of 
Housing and Local Government, Whitehall, London, 5S.W,1, 
before 24th September, 1956, and any such objection or repre- 
sentation should state the grounds on which it is made. Persons 
making an objection or representation may register their names 
and addresses with the Durham County Council at the office of 
the Clerk of the County Council, Shire Hall, Durham, and will 
then be entitled to receive notice of the eventual approval of 
the town map and of the comprehensive development area map, 


Intermediate Examination of The Law Society, held 
out of 38+ candidates who gave notice for 
portion only, 142 passed, 


In the 
on 5th and 6th July, 
the trust accounts and book-keeping 
four with distinction. 


THE SOLICITORS ACTS, 1932 to 1941 

1956, an order was made by the Disciplinary 
constituted under the Solicitors Acts, 1932 to 1941, 
that the name of Robert JouN MALtMAN, of P.O. Box 1504, 
Struan Chambers, Cairo Road, Lusaka, Northern Rhodesia, 
be struck off the Roll of Solicitors of the Supreme Court, and that 
he do pay to the applicant his costs of and incidental to the 


application and inquiry. 


On 26th 
Committee 


July, 





PRINCIPAL ARTICLES APPEARING IN VOL. 100 


7th July to 25th August, 1956 


For articles up to and including 30th June, see Interim Index 


“ Advancement " and Estate Duty (Conveyancer’s Diary) 


Bureaucracy on the Defensive 


Case on Prospectuses rigid Law and Practice) 
Categories of Things e 
( harity Collections 

‘Conversion of Other Premises ” 
Court of Protection 


(Landlord and Tenant Notebook) 


Dismissal and Non-Contributory Pension Schemes 
Don’t Dilly-Dally on the Way 


Ejectinent Proceedings Negativing 
Evidence of Dangerous Driving 
* Extras" in Building Contracts 


Finance Act, 


Housing Repairs, etc., 


Waiver (Landlord and Tenant t Notebuok) 


1956 (Taxation) 

Act, 1954: 

Iegality of Purpose in Contract 
‘In London Town” 

Insurance of Goods Held “ In Trust ” 

Intention and Expectation (Landlord and Ten: int Note book) 


Report of Roxburgh Committee (Conveyancer’s Diary) 


Effect of Certificate (Landlord and Tenant Notebook) 


Land Charges : 
Neglect to Maintain 

Notice to Complete (Conveyancer’s Di: ary) 

Planning Enforcement Notices: Some Recent Decisions 

Privities (Landlord and Tenant Notebook) : 

Rateability of Parts of a Building (Landlord and Tenant Notebook) 
School Sites Act , 1841 (Conveyancer’s Diary) 

Second Mortgagee’s Remedies (Conveyancer’s Di: ry) 

Small Lotteries and Gaming Act, 1956 

Solicitors (Amendment) Act, 1956 Tv 

Stamp Duty Point (Conveyancer’s Diary) 

Variation (Landlord and Tenant settled 

Vote of Confidence 

“ Woes of a Landlord ” (Landlord a Tenant Notebor ‘ky 





“THE SOLICITORS’ JOURNAL” 

Editorial, Publishing and Advertising Offices : 21 Red Lion Street, 
London, W.C.1. Telephone: CHAncery 6855. 

Annual Subscription ; Inland £3 15s., Overseas £4 5s. (payable yearly, 
half-yearly or quarterly in advance). 

Advertisements must be received first post Wednesday. 

Contributions are cordially invited and should be accompanied by the 
name and address of the author (not necessarily for publication). 

The Copyright of all articles appearing in THE SoLiciTors’ J OURNAL 
is reserved. 








uring 
with 
ment 
ry of 
.WAL, 
epre- 
rsons 
ames 


1 will 
ral of 
map. 


held 
’e for 
issed, 


inary 
1941, 
1504, 
desia, 
| that 
o the 


St reet, 


yearly, 


by the 





